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Payment of Personal Debt to Bank with Trust 
Funds 


Where a bank, with notice that trustee had transferred sub- 
stantial sums from the trust account to his personal account 
accepted the trustee’s order to apply moneys in the personal 
account to the payment of a personal indebtedness, it was held 
that the bank became a participant in the trustee’s misconduct, 
and from that date became liable as a joint wrongdoer for the 
amount of the trustee’s embezzlements. Also, the bank must 
repay all moneys belonging to the estate innocently received by 
it before that date upon personal obligations of the trustee. 
Grace v. Corn Exchange Bank Trust Co., Court of Appeals 
of New York, 38 N. E. Rep. (2d) 449. (Reversing 19 N. Y. 
Supp. (2d) 925, 58 B. L. J. 88, modifying 14 N. Y. Supp. 
(2d) 400, 56 B. L. J. 7438.) 

In this case it appeared that one Kittredge was acting as 
trustee of a trust created by will. The beneficiary was the 
testator’s daughter, seven years old at the time of his death. 
The assets of the estate turned over to the trustee inventoried 
at almost $450,000. The trustee’s account as trustee was car- 
ried in the defendant bank in which he also maintained a per- 
sonal account and the account of a corporation, Tompkins & 
Bevers, Inc., in which he was interested. On November 14, 
1930, Tompkins & Bevers, Inc., had a deposit in the bank 
amounting to $485.58. The bank held the corporation’s note, 
indorsed by Kittredge personally, on which there was then 
unpaid $85,000. The bank demanded a reduction payment. 
Kittredge, the trustee, thereupon drew a check for $6,000 


NOTE —VFor similar decisions see Banking Law Journal Digest (Fifth 
Edition) §417. 
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against the trust account, payable to his own order and depos- 
ited it in his personal account which, at the time, showed a bal- 
ance of $57.12. He then drew a check against his personal 
account for $5,000 payable to Tompkins & Bevers, Inc., and 
deposited it to the credit of that company. A check for $5,000 
was then drawn against the corporate account, payable to the 
order of the bank, and it was delivered to the bank on account 
of the $85,000. 

Of the total of 450 checks drawn on the trust account by 
the trustee, 146 were payable to the trustee’s individual order 
and 140 of such checks were indorsed by the trustee and depos- 
ited in his personal account in the defendant bank. With- 
drawals were made by the trustee from the personal account 
for personal purposes. Of the sum thus misappropriated, the 
defendant bank received for its own benefit about $15,000 by 
way of reduction of loans, interest, etc. The private funds 
alone were never sufficient to meet these obligations; in fact, 
repeated overdrafts occurred, mostly of small amounts, in the 
trustee’s personal account and these overdrafts were almost 
invariably cured by subsequent deposits of trust funds in the 
personal account. 

Defendant bank contended that under its system of book- 
keeping, which is in accordance with modern needs, it had no 
knowledge of the purposes of withdrawals from the accounts 
of its depositors, and that it did not know that the trustee was 
transferring trust funds from the trust account to his personal 
account. 

It was held that the bank could not be heard to say that it 
did not know that the trustee was depositing in his personal 
account moneys belonging to the trust estate when that fact 
appeared from the checks which the bank honored. Moreover, 
where with such knowledge the bank accepted from the trustee 
payment of personal indebtedness owed to it by the trustee, 
from moneys in the personal account, the bank thereby became 
a participant in the trustee’s misconduct, and from that date 
became liable as a joint wrongdoer for the amount of the trus- 
tee’s embezzlements. In addition, the bank must repay all 
moneys belonging to the estate innocently received by it before 











THE BANKING LAW JOURNAL 157 


that date upon personal obligations of the trustee, because, even 
as to such innocent receipts, it has no superior equity which 
gives it the right to retain what was wrongfully diverted from 
the estate. The following paragraphs are quoted from the 
court’s opinion: 


In considering the effect of the evidence we must constantly bear 
in mind that the bank was under no duty to exercise vigilance to pro- 
tect the trust estate from possible embezzlement by the trustee. When 
it accepted the trust account in which the trust funds were deposited, 
it assumed the obligation to pay out the moneys deposited in accord- 
ance with the directions of the trustee. It assumed no other obligation. 
To establish joint liability of the bank for the derelictions of the trus- 
tee, the plaintiffs must prove that the bank gave to the wrongdoer such 
assistance as would make the bank a participant in the wrong. Proof 
that the bank failed in care is insufficient. There can be no doubt that 
most, if not all, of the transfers of trust funds by the trustee from the 
trust account to his personal account were directed by the trustee with 
intent to appropriate the funds. That was a step in the thefts there- 
after consummated. There can be no doubt that when the bank, pur- 
suant to the directions of the trustee, debited the trust account and 
credited the trustee’s personal account with the amount of the checks, 
which the trustee drew to his own order upon the trust account and 
then deposited in his personal account, and when the bank thereafter 
honored the personal checks of the trustee by means of which the theft 
was consummated, it, in fact, was assisting the trustee in stealing the 
trust moneys. Even so, unless in addition it appears that the bank 
knew that the trustee was engaged in embezzling trust funds by with- 
drawal of the trust money in the personal account in order to apply 
them to his own use, the bank was justified in following the directions 
of the trustee. The bank cannot be heard to say that it did not know 
that the trustee was depositing in his personal account moneys which 
did not belong to him but belonged to the trust estate, for the checks 
of the trustee which the bank honored showed that undisputably ; 
but a trustee commits no wrong in making such deposits; the wrong is 
done when thereafter the trust funds are withdrawn and used by the 
trustee as his own. Bischoff v. Yorkville Bank, 218 N. Y. 106, 112 
N. E. 759, 761, L. R. A. 1916F, 1059. In final analysis the question 
upon the appeal is whether the bank may be heard to say that it did 
not know that the trustee was appropriating the money belonging to 
the trust estate when the trustee withdrew the trust moneys in the 
personal account. 

The applicable rule has been stated in Bischoff v. Yorkville Bank, 
supra: “A bank does not become privy to a misappropriation by merely 
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paying or honoring the checks of a depositor drawn upon his individ- 
ual account in which there are, in the knowledge of the bank, credits 
created by deposits of trust funds. The law does not require the bank, 
under such facts, to assume the hazard of correctly reading in each 
check the purpose of the drawer, or, being ignorant of the purpose, to 
dishonor the check. ‘The presumption is, and after the deposits are 
made remains until annulled by adequate notice or knowledge, that the 
depositor would preserve or lawfully apply the trust funds. The con- 
tract, arising by implication of law, from a general deposit of moneys 
in a bank is, that the bank will, whenever required, pay the moneys in 
such sums and to such persons as the depositor shall direct and desig- 
nate. Although the depositor is drawing checks which the bank may 
surmise or suspect are for his personal benefit, it is bound to presume, 
in the absence of adequate notice to the contrary, that they are prop- 
erly and lawfully drawn. Adequate notice may come from circum- ° 
stances which reasonably support the sole inference that a misappropri- 
ation is intended, as well as directly.” 

A bank acts through its officers, agents and employees. Each day 
myriads of checks are drawn upon deposit accounts and myriads of 
other checks are deposited in the accounts of a large commercial bank. 
Loans are made and loans are paid. Each transaction may involve 
many operations and one employee may verify the signature of the 
depositor on checks, a second employee may be charged with the duty 
of seeing that the amount of the check is debited against the proper 
account, and a machine may give notice when a debit would result in 
an overdraft. Other employees may be employed in crediting the 
amount of the checks in the accounts in which the checks have been de- 
posited, or in other operations in the course of payment of checks. 
Often no single employee has notice of any fact which appears to have 
a significance differentiating the particular transaction from other in- 
nocent transactions or which might call for investigation by the 
bank; yet if every fact or circumstance of which some employee had 
notice could be combined in the consciousness of a single officer of the 
bank, that officer might have such clear notice that a transaction ap- 
parently innocent was fraudulent that the officer could not ignore the 
notice without becoming a party to the fraud. 

Where a depositor asserts that a bank is liable for dereliction of a 
duty owing to the depositor, or where the bank seeks to retain a benefit 
it has innocently received from a wrongdoer at the expense of another 
innocent party, the bank may, perhaps, under some circumstances, be 
charged with constructive notice or knowledge of every fact of which 
any employee has received notice. We do not now consider such ques- 
tions for they are not here presented, where there is no liability unless 
there has been guilty participation in the trustee’s theft. 
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In September, 1930, the records of the bank showed at least a tem- 
porary technical overdraft in the trustee’s personal account, which was 
promptly covered by the deposit of a check drawn on the trust account. 
If the bank had then caused an audit to be made of the personal ac- 
count of the trustee and of the trust account, it would have discovered 
that the trustee had diverted trust moneys for the payment of an insig- 
nificant overdraft. An overdraft doubtless constitutes a debt to the 
bank but small overdrafts promptly covered by the depositor are, it 
appears, often disregarded by banks. The bank treated this overdraft, 
and later insignificant overdrafts which were promptly covered by new 
deposits, as routine matters. We think it was justified in so treating 
these matters and we agree with the courts below that the bank did not 
thereby becomé a guilty participant in the trustee’s diversion of trust 
funds. That, we think, follows from what the court said and decided in 
Bischoff v. Yorkville Bank, supra. We hold, too, that it was justified 
in deducting from the personal account interest on personal loans in 
accordance with its usual practice and was not called upon to investi- 
gate on each occasion whether or not the personal account contained 
at that time only trust funds. 

Nonetheless, where a bank accepts payment of any indebtedness 
with knowledge that the debtor is wrongfully using moneys which do 
not belong to him, the bank becomes a participant in the debtor’s 
wrongful act, and what the court said and decided in Bischoff v. York- 
ville Bank, supra, leads to the inevitable conclusion that elemental prin- 
ciples of honesty and good faith are violated where a bank, with knowl- 
edge that a borrower is transferring to his personal account moneys 
which belong not to him but to a trust estate, accepts payment of the 
personal indebtedness of the trustee from the moneys in the personal 
account, though inquiry by the bank would show that the only moneys 
in the personal account were moneys which did not belong to the debtor. 
If the bank chooses to ignore completely the facts which indicate that 
the debtor is using moneys which may not belong to him, and accepts 
payment careless whether or not the moneys paid belong to him, it 
becomes morally and legally a participant in the debtor’s wrong. 

In fairness to the bank it should be said that it does not contend 
otherwise. It claims that it acted honestly and properly because its 
officers did not have actual knowledge that the debtor had transferred 
trust funds to his personal account, and it maintains that such knowl- 
edge should not be imputed to its officers merely because a clerk may 
have had notice of that fact. Though of course the bank cannot fairly 
be charged with guilty participation in a crime upon the fiction of a 
constructive, composite knowledge of every fact of which any employee 
had notice, we think it plain that here it must be charged with notice 
that the trustee had placed in his personal account moneys belonging to 
the trust estate. We need not decide whether notice that the trustee 
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had done so once would be sufficient. Here, there is more than that. 
Four such transfers had been made on or before November 18, 1930, 
and more than twenty, in addition, before September, 1931. Each such 
transfer was notice that the depositor, heavily indebted to the bank, was 
acting, in a manner that is “unwise and hazardous.” Bischoff v. York- 
ville Bank, supra, 218 N. Y. at page 110, 112 N. E. 759, L. R. A. 
1916F, 1059. A requirement that a clerk, receiving such notice, should 
report it would not unduly hamper the transaction of the business of 
the bank. Concededly, where a corporate officer authorized to draw 
checks upon a corporate account draws a check to his own order, the 
clerk receiving such a check is required to report that fact. We cannot 
escape the conclusion that the bank is properly charged here with 
knowledge, at least, that the trustee was withdrawing from the trust 
account moneys belonging to the estate and was placing them in his 
own account. The bank becomes liable as a joint wrongdoer from the 
date when it knowingly assists the trustee in withdrawing the trust 
moneys from the personal account in order to pay a personal debt of 
the trustee to the bank. 

The trial justice found that the bank had done so with guilty knowl- 
edge, in November, 1930, when Kittredge transferred trust funds to 
his personal account and then transferred the funds from his personal 
account to the account of Tompkins & Bevers, Inc., and used the funds 
so transferred to pay a corporate indebtedness. Under the circum- 
stances here disclosed, we think that the bank may not be charged with 
knowledge that such funds were transferred in this roundabout way 
from the trust account to the corporate account. True, the bank has 
been enriched by this payment which, in fact, was made out of cor- 
porate funds and must account to the trust estate for all moneys be- 
longing to the estate which it has received, even though innocently ; for 
we do not find that it has any superior equity which gives it the right 
to retain what was wrongly diverted from the estate. It did not, how- 
ever, at that time become a guilty participant in the wrong and liable 
as a joint tort wrongdoer for that diversion and all later diversions 
thereafter by the trustee. 

In September, 1931, with notice that the trustee had transferred 
substantial sums from the trust account to his personal account, the 
bank accepted the trustee’s order to apply moneys in the personal 
account to the payment of a personal indebtedness. The most cursory 
examination of the accounts would have shown numerous overdrafts 
upon the personal account, covered by checks drawn upon the trust 
account, and a more careful examination would have disclosed that only 
moneys which had been withdrawn from the trust account then remained 
in the personal account. Neither a large bank nor a small bank may 
urge that it is ignorant of facts clearly disclosed in the transactions 
of its customers with the bank—disclosed, too, without the need of arti- 
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ficial synthesis of notice of separated operations ; nor may a bank close 
its eyes to the clear implications of such facts. By ignoring these facts 
and their necessary implications, the bank became a guilty participant 
in the trustee’s embezzlement of trust funds deposited in the trust 
accounts in the bank and from that date it became liable as a joint 
wrongdoer for all moneys which the trustee embezzled. So we held in 
Bischoff v. Yorkville Bank, supra, and again in Gilliland v. Lincoln- 
Alliance Bank & Trust Co., 264 N. Y. 517, 191 N. E. 543. ‘That hold- 
ing has been criticized at times because it is said that it places an undue 
burden upon the bank. Experience has failed to show that a bank is 
subjected to an undue burden by the ruling that it may not ignore clear 
indications that a debtor is paying a personal indebtedness out of funds 
which do not belong to him. 

The judgment of the Appellate Division and that of the Special 
Term should be reversed, with costs in all courts to the appellant, and 
the case remitted to the Special Term to compute the amount with- 
drawn by the trustee from the trust account and appropriated by him 
after September 22, 1931, and in addition the amount paid out of 
moneys belonging to the estate before that date to the bank upon per- 
sonal obligations due from the trustee and from the corporation of 
which he was treasurer. Judgment should be directed in favor of the 
plaintiffs for these amounts, with interest at the rate of six per cent. 


Attachment of Frozen Funds 

In an action brought by an attachment creditor against a 
bank which was depository of funds of an Italian quasi-gov- 
ernmental corporation, to compel the bank to deliver funds of 
this corporation on which a levy had been made November 29, 
1940, it was held that an executive order freezing certain for- 
eign funds in the United States could not be relied on as a 
defense since sheriff made levy under warrant of attachment 
before the restraint against Italy and its nationals became 
effective on June 14, 1941, and the executive order by its terms 
was not retroactive. Brown v. J. P. Morgan & Co., Inc., 
Supreme Court, 31 N. Y. Supp. (2d) 323. 

In its opinion, the court said: 


On November 29, 1940, when the sheriff levied under the warrant 
of attachment the mentioned moneys were free of restraint from trans- 
fer and delivery to the sheriff; the restraint against Italy and its 
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nationals only became effective June 14, 1941. As I view the matter, 
therefore, this executive order No. 8389, in its first form, as amended, 
and as amended by executive order No. 8785, in no manner prevented 
the defendant from turning over the moneys to the sheriff on the date 
the levy was made. It is not retroactive; that is clear from the plain 
language as to its effective date. But assuming it was retroactive and 
effective on the date of the levy I do not see that this would aid the 
defendant. 

As respects legal impossibility of performance it is the rule that 
performance of a contract cannot be compelled where performance 
would involve a violation of law; but it is subject to the exception that 
where the intervening illegality can be cured by proper steps taken by 
one otherwise entitled to urge such illegality, as an excuse for non- 
performance, it is his duty to and he must take such steps (Cheatham 
v. Wheeling & L. E. Ry. Co., D. C. S. D. N. Y., 37 F. 2d 593) ; it is 
also held that so long as it lies within the power of the promisor to 
remove the obstacle of performance, legal impossibility of performance 
does not exist. Murphy v. North American Co., D. C. S. D. N. Y,, 
24 F. Supp. 471. 

The executive orders have the force and effect of law and in their 
construction and interpretation the accepted canons of statutory con- 
struction are to be applied. While the language of the executive order 
is broad and savors of an all-inclusive interdiction, nonetheless the 
range of its application is to be viewed and measured in the light of its 
obvious intent ; this concept necessitates consideration of a background 
which cannot be ignored: the ruthless invasion of European countries 
by aggressor Axis powers, followed in particular by the Nazi rapine 
of the conquered nations, the denunciation thereof by our government, 
its avowed declaration to aid Great Britain, the known hostility of the 
Axis powers to the United States, with a virtual state of war existing— 
it is apparent from this vista that the purpose of the presidential 
rescript and senate imprimatur, 54 Stat. L. 179, 12 U. S.C. A. § 95a, 
was to harness all the funds and other property in this country of an 
unholy triumvirate, and their nationals, and, as well, the property of 
and belonging to invaded and conquered sovereignties and their na- 
tionals, thus to deprive a vicious alliance and a potential, if not an 
actual foe of this nation—and Germany in particular, as its dominant 
force—of the possession, utilization and disposition of all of these 
resources which they might conceivably employ to further attain their 
unlawful objectives; in other words to prevent the property and funds 
of such nations “from falling into the hands of the aggressor Axis 
powers.” Commission for Polish Relief v. Banca Nationala A Ru- 


maniei, App. Div. , 30 N. Y. S. 2d 690, 694. 








The quintessence of the order is the sovereign control of the pos- 
session, use and disposition of such funds or other property which 
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might or could be employed by these hostile powers for a sinister pur- 
pose, or which might or could be used by them to pursue a course 
deemed by our Government to be inimical to the best interests of the 
nation and detrimental to the peace of the world at large. This is the 
plain design and intent of the executive order and by no fair, reason- 
able and sensible construction can an intention be implied therefrom 
to interrupt the orderly and established processes of the law, or to im- 
pair the efficacy of judicial process or to interfere with or obstruct 
the administration of justice, or to inhibit the delivery of such prop- 
erty into custodia legis, or to prevent the courts, their processes and 
officers, from pursuing and discharging their normal duties and func- 
tions. The doctrine of sensible construction has long been recognized. 

Even if, as defendant’s contention seems to imply, the executive 
order comes within the realm of vis major, from an exercise of govern- 
mental authority, I am unable to see that this exonerates the defendant. 
In the law of contract, where force majeure is offered as an excuse for 
non-performance, it is held that where the injunction, governmental or 
other restraint does not render performance absolutely impossible it is 
the duty of the promisor to make a bona fide effort to dissolve and be 
relieved of the restraint which operates to prevent his performance. 
Peckham v. Industrial Securities Co., 1 W. W. Harr. 200, 31 Del. 200, 
113 A. 799; South Memphis Land Co. v. McLean Hardwood Lumber 
Co., 6 Cir., 179 F. 417, 420, 421; Brown v. Ehlinger, 90 Wash. 585, 
156 P. 544, 

By parity of reasoning I am of the opinion that the same principle 
should obtain where the claim of frustration or impossibility of com- 
pliance is made with respect to statutory requirements, due to statutory 
or equivalent restraint, but which can be removed by proper applica- 
tion taken in behalf of the party pleading it. Such remedy was open 
to the defendant here under the terms of the executive order, Tit. 31, 
ch. 1, pt. 130, Code Fed. Reg., by making application to the secretary 
of the treasury for license to pay over these moneys to the sheriff and 
it could and should have availed itself of it if it deemed the executive 
order binding upon it; this duty rested on the defendant and not on 
the plaintiffs. Cases, supra. 

It is no answer to the failure and refusal of the defendant to deliver 
these moneys to the sheriff as required by the warrant and statute to 
say that in the situation in which it found itself it was not required to 
solve such a question at its peril or to arrive at a decision on the date 
the warrant is levied. If the defendant deemed itself in a predicament 
or entertained any doubt as to its duty or obligation in the circum- 
stances, it could have instituted its own independent suit to procure a 
determination as to the status of the parties and their respective rights 
and duties (Marshall v. Friedman, 176 Misc. 32, 26 N. Y. S. 2d '756) ; 


it could, also, have obtained an administrative ruling with respect 
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thereto. This is clearly shown by defendants’ Exhibit E—Circular 
No. 2221, June 14, 1941, of the Federal Reserve Bank, addressed to 
all banking institutions and others concerned, in the second federal 
reserve district, and reading as follows: “Any person in the Second 
Federal Reserve District having any questions as to whether a par- 
ticular transaction is permitted only under license should forward his 
inquiry, with a statement of all appropriate facts and circumstances, 
either to the Federal Reserve Bank of New York or to the Secretary 
of the Treasury, Washington, D. C.” 

Yet the defendant sought neither judicial nor administrative aid in 
any form to enable it to comply with the executive order and the re- 
quirements of the Civil Practice Act; instead it remained idle and 
indecisive throughout, maintaining a policy of inertia which has re- 
sulted in the present suit, but which could readily have been avoided. 

I am unable to perceive the interposition by defendant of any valid 
ground which would operate to deny plaintiffs a recovery. The plain- 
tiffs are entitled to a judgment awarding to the sheriff possession of 
the attached property, less the sum of $2,170, heretofore recovered 
by plaintiffs in this action, by way of summary judgment, and less the 
further sum of $197, expenses incurred by the defendant in connection 
with the handling of the bonds and which is allowed as a setoff and 
directing the delivery to the sheriff of the attached property. 

As to the disposition of the moneys when received by the sheriff, 
the judgment will provide and direct that the said property shall be 
applied by the sheriff to the satisfaction of any judgment which the 
plaintiff may obtain in the attachment action, Section 922, subd. 3, 
Civil Prac. Act, besides the costs and disbursements of this action. 


REE EEE EES 


Liability for Negligent Delivery of Money Order 


Generally the measure of damages where there is non- 
payment or underpayment of money orders transmitted 
through telegraph companies is the interest on the money from 
the time it should have been delivered to the time of actual 
delivery, together with the cost of the message. Siegel v. 
Western Union Tel. Co., Appellate Court of Illinois. 37 N. E. 
Rep. (2d) 868. 

An exception to this rule is recognized in cases where the 
telegraph company has notice, at the time of making the con- 
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tract, of such special circumstances as to justify the conclusion 
that special damages are within the contemplation of the par- 
ties. Generally whether a telegraph company incurs any spe- 
cial liability for its default in transmitting money depends on 
whether it has been put on notice of circumstances such as 
would reasonably have led an ordinarily prudent person to 
anticipate consequential losses or injuries from a failure to 
deliver the message. 

In this case plaintiff delivered $200 to the Western Union 
Telegraph Company on November 23, 1988, with instructions 
to transmit this sum to a certain party in Washington, D. C. 
The money was to be wagered on Mintson, a horse running at 
the Bowie Race Track in Maryland, where pari mutuel wager- 
ing is legalized under the laws of that state. The money order 
was negligently misdirected to New York City and was ulti- 
mately delivered to the right party several hours after the race 
had been run November 24, 1938. Mintson won and the pari 
mutuel machines paid $18.50 for each $2 wagered. Had plain- 
tiff’s $200 been placed the odds would have been reduced to 
$16.50. Deducting the principal of the money order which was 
returned to plaintiff he claims to have sustained damages to the 
extent of $1,450 through defendant’s negligence. 

It was held that since the telegraph company had no notice 
or knowledge of the purpose for which the money was being 
transmitted, it was liable only for the charges made for trans- 
mitting the money order. Federal regulation of interstate 
business of telegraph companies was not intended to change or 
affect the long-established rule that recovery for special dam- 
ages can only be had in cases where the special damage was 
within the contemplation of the parties. In its opinion, the 
court said: 


The suit is predicated on a tariff regulation then in effect and on 
file with the Federal Communications Commission, which also appears 
as one of the conditions set forth on the back of the money order 
application, providing: “In any event, the Company shall not be 
liable for damages for delay, nonpayment or underpayment of this 
money order, whether by reason of negligence on the part of its agents 
or servants or otherwise, beyond the sum of $500, at which amount 
the right to have this money order promptly and correctly transmitted 
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and promptly and fully paid is hereby valued, unless a greater value is 
stated in writing on the face of this application and an additional sum 
paid or agreed to be paid based on such value equal to one-tenth of 
one per cent thereof.” 

Prior to 1910 telegraph companies had a common law liability from 
which they might or might not extricate themselves according to views 
of policy prevailing in the several states. Western Union Telegraph 
Co. v. Esteve Bros. & Co., 1921, 256 U. S. 566, 41 S. Ct. 584, 586, 
65 L. Ed. 1094. In June of that year congress broadened the scope 
of the Act to Regulate Commerce so as to include telegraph, telephone 
and cable companies engaged in sending messages interstate and to 
any foreign country. C. 309, § 7, 36 Stat. 5389, 49 U. S. C. A. 
§ 1(1-9). This act “introduced a new principle into the legal rela- 
tions of the telegraph companies with their patrons which dominated 
and modified the principles previously governing them. . . . There- 
after, for all messages sent in interstate or foreign commerce, the out- 
standing consideration became that of uniformity and equality of rates. 
Uniformity demanded that the rate represent the whole duty and the 
whole liability of the company. It could not be varied by agreement; 
still less could it be varied by lack of agreement. The rate became, not 
as before a matter of contract by which a legal liability could be modi- 
fied, but a matter of law by which a uniform liability was imposed.” 
Western Union Telegraph Co. v. Esteve Bros. & Co., 256 U. S. 566, 
41 S. Ct. 584, 65 L. Ed. 1094. 

Pursuant to this enactment the Interstate Commerce Commission 
decided upon investigation that the existing rules and rates of the tele- 
graph companies limiting their liability for negligence were unreason- 
able and prescribed rules and rates therefor which fixed the maximum 
liability in case of unrepeated messages at not less than $500. Cultra 
v. Western Union Telegraph Co., 1921, 61 I. C. C. 541. In accord- 
ance with the order entered in the Cultra case the Western Union Tele- 
graph Company prepared its new rules and tariffs relating to mes- 
sages and subsequently extended them to money orders by including 
the provision in question. © 

Wernick v. Western Union Telegraph Company, 1937, 290 Ill. App. 
569, 9 N. E. 2d 72, was one of the earliest cases requiring the construc- 
tion of the tariff regulation in question. We were there called upon to 
decide whether the amount of $500 as stipulated therein constituted 
liquidated damages for nonpayment or underpayment of a money order 
transmitted through the Western Union Telegraph Company or 
whether it was merely a limitation on the liability of the company to 
the extent of actual damages sustained. We construed the regulation 
as a limitation upon the liability of the company for rate-making 
purposes and held that plaintiff could recover for actual damages 
shown, but not to exceed the sum of $500. This conclusion was predi- 
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cated upon the historical origin and effect given to similar tariff regu- 
lations governing public carriers in Western Union Telegraph Co. v. 
Esteve Bros. & Co., 256 U. S. 566, 41 S. Ct. 584, 65 L. Ed. 1094, and 
Western Union Telegraph Co. v. Priester, 276 U. S. 252, 48 S. Ct. 
234, '72 L. Ed. 555. 

Plaintiff relies on Western Union Telegraph Co. v. Nester, 1939, 
106 F. 2d 587, wherein the circuit court of appeals (ninth district), 
with one of the justices dissenting, construed this precise regulation 
as an agreement for liquidated damages, despite the sender’s failure to 
prove actual damages. The Supreme Court of the United States 
granted certiorari, 309 U. S. 643, 60 S. Ct. 468, 84 L. Ed. 997, and, 
since briefs were filed in this cause, has reversed the decision of the 
circuit court of appeals, quoting with approval the construction we 
placed upon the tariff regulation in the Wernick case. 309 U. S. 582, 
60 S. Ct. 769, 84 L. Ed. 960, 128 A. L. R. 628. The precise question 
was also considered in Miazza v. Western Union Telegraph Co., 1935, 
50 Ga. App. 521, 178 S. E. 764, with the same result. All these deci- 
sions discuss the origin and effect of the stipulated value of the regula- 
tion and leave no doubt that the amount of $500 stated in the contract 
is for the purpose of limiting, but not of fixing, the damages. Under 
these decisions plaintiff is required to prove actual damages and re- 
covery is limited in any event to the stipulated amount of $500. The 
cogent reasons for this limitation are twofold: telegraph rates imposed 
by the federal government are framed on the basis of determining the 
cost of rendering the service of rapid transmission to the public at 
reasonable rates and with a fair margin of profit to the carrier, and 
if liability were to be unlimited, the company’s ability to continue busi- 
ness might be seriously endangered; certainly it could not continue in 
business operating under the present rate structure. On the other 
hand, if the rates should be increased sufficiently to offset the higher 
expense resulting from unlimited liability, the carrier’s volume of busi- 
ness would materially decrease and its services would not be available 
at prices within reach of the general public. Cultra v. Western Union 
Telegraph Co., 61 I. C. C. 541. 

The case at bar involved an interstate transaction. Under the 
stipulated facts plaintiff was deprived of winning $1,450 on Mintson 
through misdirection of the money order. The company’s negligence 
is conceded. The question therefore presented is whether plaintiff 
should have been awarded as special damags the maximum amount of 
$500 stipulated in the contract. 

Under the rule generally applied to the nonpayment or underpay- 
ment of money orders transmitted through telegraph companies, the 
measure of damages is the interest on the money from the time it 
should have been delivered to the time it was actually delivered, to- 
gether with the cost of the message. This rule was followed in Lust v. 
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Western Union Telegraph Co., 1926, 243 Ill. App. 624, not reported 
general number 31035, wherein the court held that any other loss would 
be too remote and said that “ordinarily, the measure of damages for 
the nonpayment of money when due is interest from the time of the 
default to the time the money is paid; and this rule applies to the fail- 
ure on the part of a telegraph company to perform its agreement to 
transmit money to a person at a distant point.” Citing Jones on Tele- 
graph & Telephone Companies, sec. 567; 37 Cyc. 1775; and Smith v, 
Western Union Telegraph Co., 150 Pa. 561, 24 A. 1049. In an earlier 
case, Churches v. Western Union Telegraph Co., 1921, 108 Kan. 431, 
195 P. 610, a farmer purchased two teams of horses at Kansas City, 
Missouri, and telegraphed his bank at Lawrence, Nebraska, to forward 
him $600 to pay for them. Defendant failed to transmit the money and 
plaintiff sued the telegraph company for board for himself and his 
teams and other damages, including his traveling expenses and the cost 
of the message. The court stated the rule as follows: ‘The defendant 
contends that the measure of damages is the cost of transmitting the 
telegram and interest on the $600 for the time it was held by the tele- 
graph company, about 10 days. The authorities support this conten- 
tion.” ‘The same rule was applied under similar circumstances in Rob- 
inson v. Western Union Telegraph Co., 68 S. W. 656, 24 Ky. Law Rep. 
452, 57 L. R. A. 611; Loudon v. Taxing District, 1881, 104 U. S. 


771, 26 L. Ed. 923; and Green Briar Drainage Dist. v. Clark, 7 Cir., 
292 F. 828. 


However, the authorities recognize an exception to this rule in 
cases where the telegraph company has notice, at the time of making 
the contract, of such special facts or circumstances as to justify the 
conclusion that special or unusual damages are within the contempla- 
tion of the parties. Lust v. Western Union Telegraph Co., 243 III. 
App. 624; 37 Cyc. 1775. The exception dates back to the early case 
of Hadley v. Baxendale, 9 Exchequer 341 (1854), and it has since been 
generally held that whether or not a telegraph company incurs any 
special liability, for its default in transmitting money, depends on 
whether it has been put on notice of circumstances such as would rea- 
sonably have led an ordinarily prudent person to anticipate consequen- 
tial losses or injuries from a failure to deliver the message. 80 A. L. R. 
301 (citing cases) ; Western Union Telegraph Co. v. Hall, 4 Cir., 287 
F. 297. It was stipulated in the case at bar that defendant had no 
notice or knowledge of the purpose for which the money was being 
transmitted. 

Plaintiff’s counsel evidently recognize the foregoing rule and excep- 
tion, for they say in their brief: “The measure of damages imposed by 
common law upon telegraph companies for negligence as established by 
decisions of this state and other states, was the application of the rule 
that the person breaching a contract could only be liable for damages 
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which fairly and reasonably should be considered as flowing from the 
breach of contract, or such as may reasonably be supposed to have 
been in the contemplation of the parties at the time they made the con- 
tract as the probable result of the breach of it. ‘Thus, in order to col- 
lect damages against a telegraph company for negligence at common 
law, it was necessary to prove not only that damages were sustained 
but also that the defendant had or should have had knowl- 
edge from the contents of the telegram that said damage might 
result from a breach of contract resulting through negligence. 
So in the case of a money order, the same rule applied and 
recovery to the fullest extent was therefore limited to those cases where 
the defendant was put on notice of the purpose for which the money 
was transmitted.” It is urged, however, “that the common law liability 
of the defendant no longer exists and the liability . . . must be deter- 
mined by the construction of the tariff regulation in question.” This 
argument made by plaintiff before the Supreme Court had filed its opin- 
ion in Western Union Telegraph Co. v. Nester, 309 U. S. 582, 60 S. Ct. 
769, 84 L. Ed. 960, 128 A. L. R. 628, is predicated largely upon the 
contention that the amount of $500 stipulated in the tariff regulation 
constituted liquidated damages; but since the court, by construing 
the regulation as a limitation upon the liability of the company and 
not as liquidated damages, has finally resolved the question adversely 
to plaintiff, the argument loses its principal support. Plaintiff relies 
upon language employed in Western Union Telegraph Co. v. Esteve 
Bros. & Co., 256 U. S. 566, 41 S. Ct. 584, 65 L. Ed. 1094; and West- 
ern Union Telegraph Co. v. Priester, 276 U. S. 252, 48 S. Ct. 234, 72 
L. Ed. 555, from which he seeks to derive additional support of his 
position. In the Esteve case a company engaged in transmitting tele- 
graphic messages in the United States and by cable between here and 
France established a tariff offering a lower rate for unrepeated and a 
higher rate for repeated messages and limiting its liability for mistakes 
in transmitting unrepeated messages to the tolls accruing to it there- 
from, and filed the tariff with the Interstate Commerce Commission 
under the Interstate Commerce Commission Act, as amended June 18, 
1910. (C. 309, sec. 7, 36 Stat. 539.) An unrepeated message sent by 
plaintiffs from Spain passed over other lines to Havre where it was 
received by the company and sent to New Orleans, an error being in- 
troduced on the land lines in this country which caused the plaintiffs 
a loss of some $31,000. The provision limiting liability was not ex- 
pressed on the blank used in sending nor did the senders know of its 
adoption and filing. The court held that whatever the legal incidents 
of the transmission over the foreign lines, the company in carrying the 
message over its own lines from Havre was governed by the Interstate 
Commerce Act, as amended; that the senders of the message were bound 
as a matter of law by the provision limiting liability, without regard 
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to their knowledge or assent, because it was a part of a lawfully estab- 
lished rate which could not be departed from without creating an undue 
preference or advantage in violation of section 3 of the statute, 49 
U.S. C. A. § 3; and that where a cable company offered a lower rate, 
with limited liability, for unrepeated messages, and a higher rate for 
repeated messages, with a higher but still limited liability, the senders 
of an unrepeated message who paid the lower rate could not escape its 
attendant limitation upon the ground that liability under the higher 
rate was also limited, since the latter limitation, if invalid, would not 
bind those who used the higher rate, and the question of its validity 
was not material in the case. The Priester case involved a provision in 
the tariff filed by the Telegraph Company pursuant to the Interstate 
Commerce Act, as amended, fixing a lower rate for an unrepeated mes- 
sage and limiting the liability of the company for mistake in its trans- 
mission to the amount received for sending it. It was there held that 
the tariff regulation represents the entire liability of the company for 
a mistake of that kind; and being statutory, cannot be enlarged by the 
courts upon the ground that the mistake was due to “gross” negligence. 

Neither of these cases supports the contention that the common law 
rule for ascertaining damages has been superseded by the tariff regu- 
lations. Under the established rule for construing the regulation in 
question, the extent of the common law liability of telegraph companies 
for negligence has been limited by their tariff provisions, unless the 
sender places a greater value than $500 on his money order and pays 
or agrees to pay therefor. Plaintiff must in each instance prove actual 
damages and the company is liable under the common law, to the extent 
for which it is liable under its tariff. We conceive no reason for holding 
that the control of interstate business of telegraph companies by the 
federal government, through published rules, regulations and tariffs, 
was intended to change or affect the long established rule that recovery 
for special damages can only be had in cases where the special damage 
was within the contemplation of the parties, and we find no authority 
so holding. 





BANKING DECISIONS 


In this department are published each month all of the important 
decisions of the Federal and State Courts, involving questions 
pertaining to the law of banking and negotiable instruments. 


BANK’S LIABILITY TO PAYEE OF CHECK 


Miller v. Northern Bank, Supreme Court of Wisconsin, 300 N. W. 
Rep. 758 


Where a check is paid on a forgery of the payee’s indorsement, 
the drawer remains liable to the payee for the obligation represented 
by the check, in the absence of written acceptance or certification by 
the bank. No liability attaches to the drawee bank in favor of the 
payee. The drawee bank which unwittingly pays a check to which 
the payee’s signature is forged is not liable to the payee in the 
absence of acceptance of the check. 

In this case it appeared that plaintiff’s investments were man- 
aged by one Harry M. Lenartz and one John Lenartz who were 
associated as Harry M. Lenartz and Company. Sometime prior to 
April 1, 1940, plaintiff received notice that four $500 bonds she 
owned were being called. Thereafter plaintiff consulted John Len- 
artz. On his advice he was given authority to collect amounts due 
on the bonds. On April 10, 1940, Harry M. Lenartz and Company 
issued a check for $2,000 payable to plaintiff. The check was cashed 
on a forged indorsement and $2,000 credited to the personal account 
of Harry M. Lenartz. It was held that plaintiff had no cause of 
action against drawee bank for conversion or for money had and 
received, in the absence of certification or acceptance of check, or 
privity of contract between drawee and payee. No property right 
of the payee was appropriated by the drawee when it mistakenly 
paid the money to one using the unauthorized or forged indorse- 
ment. The drawer’s account remained intact in the bank and the 
plaintiff’s cause of action against her brokers who were the drawers 
of the check was in no way interfered with. 


Appeal from an order of the Cireuit Court for Milwaukee County ; 
William F. Shaughnessy, Circuit Judge. 

Reversed. 

Action commenced October 17, 1940, by Mary Miller against the 
Northern Bank to recover the amount of a check of which she was 
named payee and which was cashed by defendant on a forged indorse- 

NOTE—For similar decisions see Banking Law Journal Digest (Fifth 


Edition) §1210. 
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ment. Defendant demurred to the complaint on the ground it failed 
to state facts sufficient to constitute a cause of action. From an order 
overruling the demurrer defendant appeals. 

James E. Coleman and John B. Frisch, both of Milwaukee, for ap- 
pellant. Zimmers, Randall & Zimmers, of Milwaukee, for respondent. 


FAIRCHILD, J.—Before the passage of the Negotiable Instruments 
Law, Ch. 356, Laws of 1899, it was the rule in this state that the giving 
of a check for value on an ordinary bank deposit was intended as an 
assignment of the fund pro tanto as between the maker and the payee. 
Raesser v. National Exchange Bank, 112 Wis. 591, 88 N. W. 618, 56 
L. R. A. 174, 88 Am. St. Rep. 979. That rule was abolished by the 
Negotiable Instruments Law. Under that act a check of itself no longer 
operates as an assignment of any part of the funds to the credit of the 
drawer with the bank, and the bank is not liable to the holder, unless 
and until it accepts or certifies checks. § 118.65, Stats. Dixon Shoe 
Co. v. Moen, 208 Wis. 389, 248 N. W. 327. The N. I. L. also provides 
that the acceptance must be in writing and signed by the drawee. 
§ 118.07, Stats. There was no acceptance or certification on the part 
of appellant. As said by the learned trial judge in his decision, ‘‘It is 
well settled that the payment of a check on a forged or unauthorized 
indorsement and charging the same to the drawer’s account do not 
amount to an acceptance so as to make the bank liable to the payee.’’ 

Since the giving of the check constitutes no assignment and there 
was no written acceptance, the drawer’s debt to the payee is not dis- 
charged and the rights of the payee remain in their full vigor against 
the drawer. In Brady on Bank Checks, 2d Ed., a note to sec. 162, 
p. 254, cites cases which recognize the rule that ‘‘where a check is 
paid on a forgery of the payee’s indorsement, the drawer remains liable 
to the payee for the obligation represented by the check.’’ The check 
involved in this action never came into respondent’s possession; the 
forgery was not done by an agent of respondent; and there was no 
allegation that appellant knew or should have known the person ¢ash- 
ing the check had no authority to do so as was true in many of the 
cases in which recovery was allowed on a conversion theory. There 
are cases allowing recovery on the theory of conversion where a collect- 
ing bank deals with paper containing an unauthorized or forged in- 
dorsement. Those cases are based on the fact that a collecting bank 
exercises a stronger and more complete dominion and control over 
the check in contravention of the payee’s interests than does a drawee 
bank. Here we have merely the payment of the check by the drawee 
bank which in turn gives up the check to the drawer without attempt- 
ing to collect on it or use it as its own property. The result below 
came about, because it was thought that a cause of action was stated 
against appellant ‘‘in conversion or for money had and received.’’ 
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But no property right of the payee was appropriated by the drawee 
when it mistakenly paid the money to one using the unauthorized or 
forged indorsement. The drawer’s account remained intact in the 
bank and the respondent’s cause of action against her brokers who were 
the drawers of the check was in no way interfered with. The trial 
court was influenced in his decision by cases that do not stand the 
test of logic in jurisdictions where the assignment by virtue of the 
issuing of a check is not recognized. The conflict in authority over 
the question as to whether a drawee bank which has paid a check 
bearing a forged indorsement is responsible to the payee has arisen 
because of different factual situations, some of which have been set 
out above. There has been a failure to recognize and give due con- 
sideration to the effect of abolishing the theory of the assignment of 
the account by the drawer upon the issuance of a check. According 
to what seem to be the better considered decisions, no liability attaches 
to the drawee bank in favor of the payee. A list of the cases based on 
the doctrine which we adopt and those to the contrary appears in 
Brady on Bank Checks, 2d Ed., p. 255, § 164. See, also, Brannon’s 
Negotiable Instruments Law, 6th Ed., p. 1157, ff, § 189. The rule ob- 
taining here is that the drawee who unwittingly pays a check to which 
the payee’s signature is forged is not liable to the payee in the absence 
of acceptance of the check. First National Bank v. Whitman, 94 U. S. 
348, 24 L. Ed. 229; State v. Bank of Commerce, 133 Ark. 498, 202 S. 
W. 834, L. R. A. 1918 F., 538; Corbett v. Kleinsmith, 6 Cir., 112 F. 
2d 511. 

We are of the opinion that no cause of action was stated in the 
complaint now before us either in tort for conversion or for money 
had and received. There is an utter absence of certification or accept- 
ance required under the statute and there is no privity of contract 
between the drawee and the payee on which a liability could be pred- 
icated. 


NOTE AND MORTGAGE SIGNED THROUGH 
FRAUD 





Boston Five Cents Savings Bank v. Brooks, Supreme Judicial Court of 
Massachusetts, 34 N. E. Rep. (2d) 435 





One party cannot enforce a contract against another whose signa- 
ture he has procured by fraud or fraudulent representations, which 
induced the signer reasonably to believe and understand that the 
instrument was substantially different from what it really was. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1377. 
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At the request of a friend who was interested in a real estate 
transaction defendant took a straw title to the real estate. Before 
signing the note and mortgage secured thereon, defendant went to 
the office of the bank’s attorney where the note and mortgage were 
apparently ready for her signature. Defendant asked the attorney 
if the signing of these papers would put her under any obligations. 
He said it would not; that she was simply protecting her friend so 
that if the latter was unable to pay for the property, the bank 
would take the property and that was all there was to it. She then 
signed the papers. She did not read them although she had an op- 
portunity to do so. She did not then learn what she had signed. 
She would not have executed the papers if she had not relied upon 
the attorney’s statements. This attorney was not only counsel for 
the bank but he was a member of its board of investment and one 
of its trustees. It was held that the execution and delivery of the 
note were obtained by false or fraudulent representations concern- 
ing the effect and purpose of the note which were made by the 
attorney. The representations made by the attorney to the defend- 
ant before she signed the note were competent on the issue of fraud 
even if he was acting beyond the scope of his authority. The bank 
cannot adopt his act in accepting the note from the defendant and at 
the same time disavow the means by which he secured the execution 
and delivery of the note on behalf of the bank. 






































Action by the Boston Five Cents Savings Bank against Elva M. 
Brooks on a note secured by a mortgage. Verdict for defendant, and 
plaintiff brings exceptions. Exceptions overruled. 

H. Alpern, of Boston, for plaintiff. 
L. 8. Nicholson and K. W. Brown, both of Boston, for defendant. 


RONAN, J.—This is an action by the payee against the maker of 
a promissory note secured by a mortgage upon certain real estate. The 
defence is that the execution of the note was procured by fraud. The 
jury found that the execution and delivery of the note were obtained 
by false or fraudulent representations concerning the effect and pur- 
pose of the note which were made by an attorney, now deceased, while 
acting as agent of the plaintiff, within the scope of his employment. 
The jury returned a verdict for the defendant. The plaintiff excepted 
to the admission of evidence, to the denial of its motion for a directed 
verdict, to the refusal to grant seven requests for instructions, and to 
portions of the charge. 

The correctness of the ruling denying the motion for a directed 
verdict must be determined by considering the evidence in its aspect 
most favorable to the defendant. There is no error unless the evidence, 
as matter of law, is insufficient to warrant a verdict against the party 
moving for the direction of a verdict. Salem Trust Co. v. Deery, 289 
Mass. 431, 194 N. E. 307; Mansfield v. Lang, 293 Mass. 386, 200 N. E. 
110; Western & Atlantic Railroad v. Hughes, 278 U. S. 496, 49 S. Ct. 
231, 73 L. Ed. 473. 
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The jury taking that view of the evidence could find the facts which 
we now narrate. The defendant became the straw holder of the title 
to real estate on July 2, 1925, at the request of one Mrs. Stevens who 
was the actual owner, through a foreclosure sale by the plaintiff of a 
mortgage which it then had upon this property. She attended the fore- 
closure sale, at the request of Mrs. Stevens, where she met the attorney 
and asked him if she would get involved by permitting the title to be 
put in her name. He told her that taking title as a straw ‘‘meant noth- 
ing’’; that ‘‘the bank took care of everything’’; and that she ‘‘had 
nothing to do with it except they used ... [her] name.’’ This at- 
torney was not only counsel for the bank but he was a member of its 
board of investment and one of its trustees. 

Mrs. Stevens decided in December, 1925, to erect a building, and 
plans and specifications were prepared and submitted to the plaintiff 
for the purpose of securing a new mortgage. The defendant went to 
the office of the attorney where a promissory note, a mortgage, an ap- 
plication for a mortgage and an agreement relating to the construction 
of the building were apparently ready for her signature. She asked him 
if the signing of these papers would put her under any obligations. He 
said it would not; that she was simply protecting Mrs. Stevens so that 
if the latter was unable to pay for the property, ‘‘the bank would take 
the property, and that was all there was to it.’’ She then signed the 
papers. She did not read them although she had an opportunity to do 
so. She did not then learn what she had signed. She would not have 
executed the papers if she had not relied upon his statements. She 
afterwards signed an order on the bank to pay the attorney his fee and 
also an order to pay the architect; she signed two orders for the archi- 
tect showing that payments were due, an order to the bank to pay money 
due under the mortgage to Mrs. Stevens, and signed an extension of the 
mortgage. She testified that she never received any money from the 
plaintiff or from Mrs. Stevens and that she never received any rent or 
benefit from the real estate. The bank paid out the full amount of the 
mortgage. 

One party cannot enforce a contract against another whose signa- 
ture he has procured by fraud or fraudulent representations, which in- 
duced the signer reasonably to believe and understand that the instru- 
ment was substantially different from what it really was. Freedley v. 
French, 154 Mass. 339, 28 N. E. 272; Bliss v. New York Central & Hud- 
son River Railroad Co., 160 Mass. 447, 36 N. E. 65, 39 Am. St. Rep. 
504; Barry v. Mutual Life Ins. Co., 211 Mass. 306, 97 N. E. 779; 
Rocci v. Massachusetts Accident Co., 222 Mass. 336, 110 N. E. 972, 
Ann. Cas. 1918C, 529; Brown v. Grow, 249 Mass. 495, 144 N. E. 403; 
Barrett v. Conragan, 302 Mass. 33, 18 N. E. 2d 369. 


There was no direct representation that the instrument was not a 
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promissory note. Deception need not be direct to come within reach 
of the law. Declarations and conduct calculated to mislead and which 
in fact do mislead one who is acting reasonably are enough to constitute 
fraud. Trambly v. Ricard, 130 Mass. 259, 261; O’Donnell v. Clinton, 
145 Mass. 461, 462, 14 N. E. 747; Larsson v. Metropolitan Stock Ex- 
change, 200 Mass. 367, 370, 86 N. E. 940. It is enough if the repre- 
sentation of the plaintiff’s attorney was reasonably understood as an 
affirmation that none of the instruments contained a promise to pay. 
Burns v. Lane, 188 Mass. 350; Windram v. French, 151 Mass. 547, 24 
N. E. 914, 8 L. R. A. 750; Burns v. Dockray, 156 Mass. 135, 30 N. E. 
551; Rollins v. Quimby, 200 Mass. 162, 86 N. E. 350; Kerr v. Shurt- 
leff, 218 Mass. 167, 105 N. E. 871; Hermanson v. Seppala, 255 Mass. 
607, 609, 152 N. E. 363; Lyman v. Romboli, 293 Mass. 373, 199 N. E. 916. 


The parties were not represented otherwise than by a common agent, 
and if on account of the conduct of the agent one of the parties has 
been defrauded then the other party cannot acquire any advantage 
which had its origin in such fraud. President, ete., of Atlantic Bank v. 
President, etc., of Merchants’ Bank, 10 Gray 532; Atlantie Cotton 
Mills v. Indian Orchard Mills, 147 Mass. 268, 17 N. E. 496, 9 Am. St. 
Rep. 698; Newell v. Hadley, 206 Mass. 335, 92 N. E. 507, 29 L. R. A., 
N. S., 908; Metropolitan Trust Co. v. Federal Trust Co., 232 Mass. 
363, 122 N. E. 413; Chapple v. Merchants’ National Bank, 284 Mass. 
122, 187 N. E. 232; Munroe v. Harriman, 2 Cir., 85 F. 2d 493, 111 
A. L. R. 657; Benedict v. Arnoux, 154 N. Y. 715, 49 N. E. 326. The 
defrauded party is not chargeable with knowledge of the fraudulent 
conduct of the agent, either because it could not be expected that he 
would communicate such information to his principal or because in per- 
petrating the fraud he could not be said to be acting as agent. In- 
nerarity v. Merchants’ National Bank, 139 Mass. 332, 1 N. E. 282, 52 
Am. Rep. 710; Atlantic Cotton Mills v. Indian Orchard Mills, 147 
Mass. 268, 17 N. E. 496, 9 Am. St. Rep. 698; Indian Head National 
Bank v. Clark, 166 Mass. 27, 43 N. E. 912; Grow v. Prudential Trust 
Co., 249 Mass. 325, 144 N. E. 93; J. C. Penney Co. v. Shulte Real Es- 
tate Co., Inc., 292 Mass. 42, 197 N. E. 458; Bowen v. Mount Vernon 
Savings Bank, 70 App. D. C. 273, 105 F. 2d 796; Herdan v. Hanson, 
182 Cal. 538, 189 P. 440; Resnik v. Morganstern, 100 Conn. 38, 122 
A. 910; Title Bond & Mortgage Co. v. Carpenter, 240 Mich. 319, 215 
N. W. 300; Harrison State Bank v. United States Fidelity & Guaranty 
Co., 94 Mont. 100, 22 P. 2d 1061; Nischne v. Firestone Tire & Rubber 
Co., 116 N. J. Eq. 305, 173 A. 341; Brooklyn Distilling Co. v. Standard 
Distilling & Distributing Co., 193 N. Y. 551, 86 N. E. 564. 

The statement by the attorney that, if Mrs. Stevens could not pay 
for the property, the plaintiff would take the property and that would 
be the end of the transaction was suggestive that the instruments which 
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she was to sign were a note and a mortgage. The jury saw the defend- 
ant and heard her testify. It was for them to determine whether she 
ought to have gathered from such statement the true nature of the 
instruments or whether she was acting reasonably in relying upon his 
representation that their effect and purpose did not entail any liability 
upon her. Whiting v. Price, 172 Mass. 240, 51 N. E. 1084, 70 Am. St. 
Rep. 262; Adams v. Collins, 196 Mass. 422, 82 N. E. 498; Sheffer v. 
Rudnick, 291 Mass. 205, 196 N. E. 864. If the jury found that the 
defendant knew or ought under all the attending circumstances to have 
known that she was signing a promissory note, then any oral contempo- 
raneous statement that the note should be payable only out of the col- 
lateral would not be a defence. Indeed, such evidence could not be in- 
troduced. Buckley v. Hacking, 258 Mass. 525, 155 N. E. 635; Dodge v. 
Bowen, 264 Mass. 208, 162 N. E. 368; Starks v. O’Hara, 266 Mass. 310, 
165 N. E. 127. 


There is a distinction between signing a note knowing it to be such, 
although induced to do so by some fraudulent representation, and sign- 
ing a note which the signer did not know was a note, on account of the 
fraudulent conduct of another, when he never intended to sign a note 
and would not have done so if he had known it was a note. Further 
reference to the testimony is not necessary for there was evidence, if 
believed, sufficient to sustain the defence of fraud, and there was no 
error in denying the motion to direct a verdict for the plaintiff. Brady v. 
Finn, 162 Mass. 260, 38 N. E. 506; Lyons Burial Vault Co. v. Taylor, 
198 Mass. 63, 84 N. E. 320; Fournier v. Holyoke Street Railway Co., 
258 Mass. 257, 154 N. E. 546; Picard v. Allan, 285 Mass. 15, 188 N. E. 
387; Barrett v. Conragan, 302 Mass. 33, 18 N. E. 2d 369. 


We now pass to the exceptions to the admission of evidence. Evi- 
dence of the defendant’s relationship to the property and to Mrs. 
Stevens and of the conversations of either of them with the attorney 
was competent on the issue, apparently raised by the defendant, whether 
in signing the instrument she was accommodating the plaintiff or Mrs. 
Stevens, Levison v. Lavalle, 243 Mass. 47, 136 N. E. 645; Tanners Na- 
tional Bank of Woburn v. Dean, 283 Mass. 151, 186 N. E. 219; Salem 
Trust Co. v. Deery, 289 Mass. 431, 194 N. E. 307; United Beef Co. v. 
Childs, 306 Mass. 187, 27 N. E. 2d 962, but this issue was settled in 
the plaintiff’s favor by instructions that the defendant was acting for 
the accommodation of Mrs. Stevens. Neither party excepted to these 
instructions. Furthermore, the conversation between the attorney and 
the defendant at the time title was taken in her name in July, 1925, 
could be considered on the issue whether the defendant in December, 
1925, was acting reasonably in relying upon his representations as to 
the nature of the instruments she was to sign. Forman v. Hamilburg, 
300 Mass. 138, 141, 14 N. E. 2d 137. 
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The statement of the attorney to the defendant as to the nature of 
the instruments was admissible to show fraud. It could not otherwise 
have been proved. Price v. Rosenberg, 200 Mass. 36, 44, 85 N. E. 887; 
New England Foundation Co., Inc. v. Elliott & Watrous, Inc., 306 
Mass. 177, 27 N. E. 2d 756. 

There was no error in admitting the testimony of the defendant that 
she would not have signed the instrument if she had not relied upon 
the representations of the attorney. She could not sustain the defence 
of fraud unless she proved that she was misled by the representations 
upon which she relied. Light v. Jacobs, 183 Mass. 206, 66 N. E. 799; 
Toole v. Crafts, 193 Mass. 110, 78 N. E. 775, 118 Am. St. Rep. 455. She 
could testify as to the effect they had upon her. Commonwealth v. Coe, 
115 Mass. 481; Anastas v. Koliopoulos, 222 Mass. 267, 110 N. E. 292; 
Commonwealth v. Carver, 224 Mass. 42, 45, 112 N. E. 481; International 
Trust Co. v. Myers, 241 Mass. 509, 135 N. E. 697. 


The representations made by the attorney to the defendant before 
she signed the note were competent on the issue of fraud even if he was 
acting beyond the scope of his authority. There was no error in the 
instructions concerning his authority. The plaintiff cannot adopt his 
act in accepting the note from the defendant and at the same time dis- 
avow the means by which he secured the execution and delivery of the 
note in its behalf. The transaction must be considered as a unit, and 
the plaintiff in attempting to enforce the note cannot accept the bene- 
fits and reject the burdens. Rackemann v. Riverbank Improvement Co., 
167 Mass. 1, 44 N. E. 990, 57 Am. St. Rep. 427; Cambridgeport Savings 
Bank v. Boston, 297 Mass. 309, 8 N. E. 2d 790; Quincey Trust Co. v. 
Woodbury, 299 Mass. 565, 13 N. E. 2d 377; United Beef Co. v. Childs, 
306 Mass. 187, 27 N. E. 2d 962; Bates v. Southgate, 308 Mass. 170, 31 
N. E. 2d 551. 


The remaining exceptions are to the refusal to give seven requests 
for instructions. Six of these requests sought instructions to the effect 
that any alleged agreement made prior to or simultaneously with the 
execution of the note should be excluded under the parol evidence rule 
or that such an agreement would not bar recovery because the plain- 
tiff’s attorney had no authority to make such an agreement; they were 
all properly denied. In the first place, it is difficult to construe the 
representations of the plaintiff’s attorney as agreements, and if they 
were not the plaintiff was not entitled to requests that were not based 
upon the testimony. Commonwealth v. Clark, 292 Mass. 409, 415, 198 
N. E. 641; Commonwealh v. Green, 302 Mass. 547, 20 N. E. 2d 417; 
First National Bank of Boston v. Mathey, 308 Mass. 108, 31 N. E. 
2d 25. 


In the next place, if we assume in favor of the plaintiff that the 
representations could be construed as agreements of the nature de- 
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scribed in the requests, then the admission of these representations did 
not infringe upon the parol evidence rule. The evidence was introduced 
not for the purpose of explaining, varying or contradicting the terms 
of the note, but to show that the execution of the note did not constitute 
an enforceable contract. O’Donnell v. Clinton, 145 Mass. 461, 463, 14 
N. E. 747; Lyons Burial Vault Co. v. Taylor, 198 Mass. 63, 84 N. E. 
320; Hashem v. Massachusetts Security Corp., 255 Mass. 29, 150 N. E. 
846; New England Foundation Co., Ine. v. Elliott & Watrous, Inc., 306 
Mass. 177, 181, 182, 27 N. E. 2d 756. 

The requests that such an agreement would not bar recovery on ac- 
count of the lack of authority of its attorney to make such an agree- 
ment and that the agreement was not a fraud require no further dis- 
cussion in view of what has already been said on both of these grounds. 
And the same is true of the refusal to grant the remaining request, that 
the defendant had not sustained the burden of establishing fraud. 


BANK ACCOUNTS HELD IN TRUST 





In re Smith’s Estate, Surrogate’s Court, 31 N. Y. (2d) 603 





A deposit by one person of his own money in his own name 
as trustee for another, standing alone, does not establish an ir- 
revocable trust during the lifetime of the depositor. It is a tenta- 
tive trust merely, revocable at will, until the depositor dies or com- 
pletes the gift in his lifetime by some unequivocal act or declaration, 
such as delivery of the passbook or notice to the beneficiary. The 
tentative rights of the presumptive beneficiary of such a trust may 
be turned into vested present rights during the lifetime of the 
depositor, if the latter completes the gift in his lifetime either by 
acts sufficient to constitute a valid gift inter vivos, or to effect the 
erection of a present trust. 

In this case decedent opened bank accounts in her own name in 
trust for certain beneficiaries. In each instance that the decedent 
opened these accounts, she immediately delivered the bank books 
to the respective beneficiaries, who remained in continuous posses- 
sion thereof until decedent’s death. Moreover, all withdrawals from 
the accounts came into the possession of the beneficiaries and they 
personally paid the income tax due by reason of the accruing inter- 
est on the accounts. In view of this situation, it was held that the 
bank accounts were not subject to the estate tax. 


Proceeding in the matter of the appraisal under the estate tax law 
of the estate of Adelaide L. Smith, deceased, wherein an appeal was 
taken from a determination by the estate tax appraiser that certain 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §464, 
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bank accounts in Totten trust form were properly to be included in 
the gross assets of the estate. 

Judgment in accordance with opinion. 

Louis Fieldman, of New York City, for Charles M. Smith, execu- 
tor, appellant. 

Harry M. Peyser, of New York City (Edward Devlin, of New York 
City, of counsel), for New York State Tax Commission, respondent. 


WINGATE, Surrogate.—This is an appeal from a determination by 
the estate tax appraiser that certain bank accounts in Totten trust 
form are properly to be included in the gross assets of this estate. The 
relevant facts are uncontroverted. 

At the time of his death on July 4, 1934, the nearest relatives of 
Charles M. Smith, the elder, were his son, Charles M. Smith, Jr., a 
daughter, Mabel Graessle and a sister, Adelaide L. Smith, whe is the 
present decedent. 

It seems apparent that all were familiar with the devolutionary 
opportunities open under § 239 (formerly 249) of the Banking Law 
and pursuant to the doctrine of Matter of Totten, 179 N. Y. 112, 125, 
71 N. E. 748, 70 L. R. A. 711, 1 Ann. Cas. 900, since the Estate Tax 
Schedules in his estate disclosed two accounts (Williamsburg Savings 
Bank, No. 78840 and Seamen’s Savings Bank, No. 855052) standing 
jointly in his name and that of his sister and four Totten trust ac- 
counts, one each for his son and daughter, and two (Williamsburg 
Savings Bank No. 85846 and Seamen’s Savings Bank, No. 878481) for 
his sister. 

It may be noted in passing that at the time of his death there were 
also in existence three Totten trust accounts (Brevoort Savings Bank 
No. 115,811, Seamen’s Savings Bank No. 855034 and Bowery Savings 
Bank, 1,443,475) which had been opened by his sister, the present 
decedent in trust for him. 

Shortly after his death, this sister informed her nephew ‘‘that she 
was turning over to him the moneys which she received from’’ his 
‘‘father through the joint accounts and the accounts in trust for her, 
as well as her own moneys except so much as she deemed necessary for 
a reserve for her own living expenses but that in order to prevent’’ him 
“from squandering the money she would place it in the form of deposits 
in trust for him so that he would be compelled to come to her whenever 
he wished to make withdrawals.’’ 

Counsel for the State Tax Commission has seized upon the bold face 
words in the foregoing quotation as indicative of an intention on the 
part of the decedent to subject the transfer for the benefit of the nephew 
to a condition that the subject matter was to be available for use for 
her own future needs. The court is unable to concur in this interpreta- 
tion. As it views the matter, she indicated an intention of presently 
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‘“‘tyrning over to him’’ moneys of three varieties, namely, first the 
proceeds of the joint accounts with his father; second, the proceeds of 
the Totten trust accounts which she had received from his father; and, 
third, funds of her own in excess of those necessary for her own use, 
‘‘except so much as she deemed necessary for a reserve for her own 
living expenses.’’ , 

Her conduct in furtherance of her stated intentions is consonant 
only with this interpretation. She opened Dime Savings Bank account 
No. 980008 in her name in trust for her nephew with the proceeds of 
the joint account which had been in the Seamen’s Savings Bank in 
account No. 855052. She opened the Williamsburg Savings account 
No. 112804 (subsequently renumbered 157,882) with the funds from 
the joint account in the same bank, No. 78,840. The Totten trust ac- 
count of the deceased for her which had been carried in the Williams- 
burg Savings Bank under account No. 85846 was continued under the 
same number with a mere alteration of the name of the account from 
the decedent in trust for her, to her in trust for her nephew until 1938, 
when its number was changed to 159,902 without any loss of con- 
tinuity. Finally, in this connection, the avails of the other Totten trust 
for her benefit (No. 878481 in the Seamen’s Savings Bank) were trans- 
ferred intact to Seamen’s account No. 855034, which had previously 
stood in her own name in trust for her deceased brother. The legend 
of this was simultaneously changed from her name in trust for her 
brother, to her name in trust for her nephew. This completed her acts 
in fulfillment of her announced intentions of turning over to her 
nephew the sums which had come to her from her brother, so far as 
the bank accounts received from him were concerned. 

There remain for consideration the acts performed by her at that 
time in furtherance of her expressed design to turn over to her nephew 
so much of her own funds as she considered unnecessary of retention as 
a reserve to meet her future needs. As has already been noted, prior 
to the death of her brother, she had maintained three accounts in her 
name in trust for him. These were Brevoort account No. 115,811, Sea- 
men’s account No. 855,034 and Bowery account No. 1,443,475. The 
avails of the Brevoort account were used to open an account (No. 
185337) in the same bank in the name of this decedent in trust for her 
nephew. Those in the Seamen’s Savings Bank account after increase 
by the sums from her brother’s Totten trust account in the same in- 
stitution (No. 878481), as hereinbefore noted, were transferred intact 
to a new Seamen’s Bank account, numbered 936,817 ; and the balance in 
the Bowery account was used, without alteration, to open account No. 
1628164 in the same institution in the name of this decedent in trust for 
her nephew. In other words, the sum total of the transfers of the 
decedent at this time from her own funds, as distinguished from those 
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which she had received from her nephew’s father, comprised merely 
the sums which she had previously set aside in the trusts for that father 
prior to the death of the latter. 


That in transferring the funds of this third class to her nephew 
she did not underestimate the sums ‘‘necessary for a reserve for her 
own living expenses’’ is demonstrated by the fact that although she 
‘made additional transfers between July 7, 1937, and January 4, 1940, 
aggregating $9,295, her debts on death totalled only $836.44 whereas 
her securities, bank accounts (other than those here in question) and 
other property were worth $33,520.81 according to the figures of this 
appraisal. 

The interesting feature of all of the transfers by this decedent, both 
those hereinbefore discussed and the two remaining for consideration, 
is not that in each case she opened these accounts in her name in trust 
for the intended beneficiary and continued them under that legend un- 
til her death, but that in each instance she immediately delivered the 
bank books to the respective beneficiaries, that they remained con- 
tinuously in their possessions until her death and that they paid, from 
their own funds, the income taxes upon the interest additions which 
were annually credited upon the accounts. There were, to be sure, 
certain withdrawals from some of these accounts during the interval 
between their opening and the date of the decedent’s death, but the 
demonstration is uncontroverted that on each such occasion, the with- 
drawal was accomplished by the joint action of the decedent and the 
beneficiary, both attending at the bank, where the decedent executed 
a withdrawal slip and the beneficiary produced the book to permit of 
the withdrawal. On each occasion, furthermore, when the money was 
received, it came into the possession of the beneficiary. This procedure 
was obviously in furtherance of the plan of the testatrix as initially 
explained that although ‘‘she was turning over ... the moneys’’ to 
the beneficiary, yet ‘‘in order to prevent’’ him from squandering it ‘‘she 
would place it in the form of deposits in trust for him so that he would 
be compelled to come to her whenever he wished to make withdrawals.’’ 

Two accounts in addition to those hereinbefore discussed are in- 
volved in this proceeding. The first (Brevoort No. 196494) was opened 
by the decedent on July 7, 1937, in her own name in trust for her niece, 
Mabel Graessle, and the second (Kings County No. 73344), on Decem- 
ber 30, 1937, in her own name in trust for her nephew. The funds 
used for this purpose were the individual unearmarked moneys of the 
decedent, but aside from this circumstance, the procedure adopted was 
identical with that in respect of the accounts previously considered. 
The books were given to the beneficiaries and thereafter remained con- 
tinuously in their respective possessions. No withdrawals were made 
from the account for the nephew. A single withdrawal of $50.00 was 
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made from that of the niece, but the money was received by her to pay 
for some desired house-furnishings and the book returned to her. 

The much quoted rule rsepecting the effect of transactions of the 
variety here disclosed, as announced in Matter of Totten, 179 N. Y. 112, 
125, 71 N. E. 748, 752, 70 L. R. A. 711, 1 Ann. Cas. 900 reads: ‘‘A 
deposit by one person of his own money in his own name as trustee for 
another, standing alone, does not establish an irrevocable trust during 
the lifetime of the depositor. It is a tentative trust merely, revocable 
at will, until the depositor dies or completes the gift in his lifetime by 
some unequivocal act or declaration, such as delivery of the passbook 
or notice to the beneficiary.’’ 


In its rather more than passing review of the Totten rule and the 
decisions which gave rise to it, contained in Matter of Vaughan’s Estate, 
this court concluded that the tentative rights of the presumptive bene- 
ficiary of such a trust ‘‘may be turned into vested present rights during 
the lifetime of the depositor, if the latter completes the gift in his life- 
time either by acts sufficient to constitute a valid gift inter vivos, or 
to effect the erection of a present trust.’’ Matter of Vaughan’s Estate, 
145 Mise. 332, 338, 260 N. Y. 8. 197, 204; see also Butler; N. Y. Surro- 
gate Law & Practice § 1376. 

The decisions since Matter of Totten have been substantially uniform 
in the application of these principles. Thus it has not only been held 
that delivery of the bank book to the cestui que trust named in the 
account accomplished an indefeasible vesting of the avails in him (Stock- 
ert v. Dry Dock Savings Institution, 155 App. Div. 123, 128, 139 N. Y. 
S. 986; Larkin v. Greenwich Savings Bank, 241 App. Div. 874, 875, 
271 N. Y. S. 288, affirmed 271 N. Y. 569, 3 N. E. 2d 189; Matter of 
Rudolph, 92 Mise. 347, 348, 156 N. Y. S. 825; Matter of Reynolds, 
Sur., 163 N. Y. S. 803, 811, not otherwise reported), but the same re- 
sult has been reached where it was demonstrated that unequivocal 
notice had been given to the beneficiary by the depositor that the trust 
had been created for his benefit. Matter of Davis 119 App. Div. 35, 36, 
103 N. Y. S. 946; Matter of Pierce, 132 App. Div. 465, 468, 116 N. Y. S. 
816; Matthews v. Brooklyn Savings Bank, 151 App. Div. 527, 136 
N. Y. 8. 110; Matter of Reed’s Estate, 89 Mise. 632, 637, 154 N. Y. S. 
247; Matter of Brennan, 92 Mise. 423, 424, 157 N. Y. S. 141; Matter of 
Wille’s Estate, 111 Mise. 61, 65, 182 N. Y. S. 366. A majority of these 
cases involved the issue of taxability of such accounts and the uniform 
determination has been that they were not taxable. 


As disclosed by the present record, a stronger case for a determina- 
tion of absolute vesting of the accounts in the respective beneficiaries 
has been made out than was disclosed in any of those cited. Not only 
were the beneficiaries notified of the establishment of the trusts and the 
indicia of ownership given to and continuously retained by them, but 
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all withdrawals from the accounts came into their possession and they 
personally paid the income tax due by reason of the accruing interest 
on the accounts. 

In view of this situation, the Appraiser erred in including these 
‘ aeecounts in the gross estate for tax purposes and the appeal will be 
sustained. 


LIMITATION OF BANK’S RIGHTS WHEN 
RECEIVING ASSIGNMENT OF NOTE 
AND CONTRACT TOGETHER 


Cooke v. Real Estate Trust Co., Court of Appeals of Maryland, 22 Atl. 
Rep. (2d) 555 


Where note and contract are assigned together as part of same 
transaction, the holder of the note is bound by any defenses which 
the maker of the note may have under the terms of the contract. 

In this case a bank acquired a note for value from the payee, 
an oil burner company. ‘he buyer of the oil burner signed a con- 
tract requiring payment in monthly installment and removal of 
the burner and refund of payment if the burner failed to heat. 
The seller thereafter secured the signature of the buyer to a note 
promising to pay for a burner which had not been installed and her 
signature to a slip saying that the burner was satisfactory, when 
as a matter of fact the burner had not been installed. The bank 
took an assignment of the contract together with the note. The buyer 
of the oil burner failed to make the installment payments specified 
in the note and the bank then entered judgment against the maker 
under a confession of judgment clause in the note. The buyer con- 
tended that he was not liable on the note for any amount since the oil 
burner did not function satisfactorily, as guaranteed, and that under 
the terms of the contract, the payee of the note was obligated to 
remove the oil burner. 


In deciding this case, the court said: ‘‘When the bank acquired 
the note, it also acquired a contract, which limited its rights in case 
of the failure of the thing contracted for. By accepting the con- 
tract, it accepted the obligations of the assignor, as well as its rights. 
It is not one entity holding the note and another entity holding the 
contract. It acquired both at the same time. Both are held by it to- 
gether, and its remedies in both are restricted by the provisions of 
the contract. That being the case, it is subject to any conditions 
in the contract which prevent it from suing on the note. The war- 
rant of attorney in the note does not give authority to confess judg- 
ment under these circumstances, and the judgment confessed with- 
out authority must be stricken out.’’ 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §94. 
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Action on note by the Real Estate Trust Company against Katherine 
W. Cooke. From the judgment, the defendant appeals. 


Reversed and new trial awarded. 


Thomas Charles Williams, of Baltimore (Israel S. Gomborov and 
A. David Gomborov, both of Baltimore, on the brief), for appellant. 


Howard Calvert Bregel, of Baltimore, for appellee. 


MARBURY, J.—This is an appeal from a judgment entered in the 
Baltimore City Court in favor of the appellee against the appellant 
for the sum of $263.19, with an attorney’s fee for $39.47 without in- 
terest. This judgment was entered on a promissory note given by the 
appellant to an oil burner company known as White Heat, Inc., or order, 
for the same amount as the judgment. This note is payable in monthly 
installments with a provision that, if any installment is not paid, the 
entire amount will become due at the election of the holder. The note 
further authorizes any attorney of record to appear and confess judg- 
ment for the amount appearing due and payable, plus 15% attorney’s 
fee and costs of suit. There is a waiver of all rights of appeal and stay 
of execution. The note was under seal and on the reverse side of 
the note, there is printed an endorsement which was signed by the 
payee when the note was endorsed to the appellee. This endorsement 
constitutes an agreement by the appellee that in the event the holder 
receives any complaint as to the quality of the workmanship in execut- 
ing the contract, which gives rise to the note, the payee will imme- 
diately adjust such complaint to the satisfaction of the maker or failing 
to do so, will repurchase the note paying the amount of any unpaid 
balance thereon. The note was endorsed ‘‘without recourse otherwise.’’ 
The note was dated September 29, 1939, and was obtained, under cir- 
cumstances hereafter set out, in connection with a conditional sales 
agreement entered into between the appellant and White Heat, Inc., 
under date of September 22, 1939. This sales agreement was in the 
form of an order signed by the appellant to White Heat, Ine., to fur- 
nish an oil burner in a building located at 3015 Belmont Avenue, Balti- 
more, Maryland, for the sum of $239.19 and carrying charges. This 
order, which was accepted by White Heat, Inc., contains a statement 
that the burner is guaranteed to heat the boiler to its full rated capacity, 
and if it fails to do so, the burner will be removed and all payments 
refunded. There was attached to this, a manufacturer’s guarantee by 
White Heat, Inec., for the replacement of any defective parts, either 
in material or workmanship and for free service for one year. The ad- 
(litional service agreement with the guarantees was assigned to the 
appellee on September 29, 1939. There was also delivered to the ap- 
pellee a certificate of satisfaction dated September 28, 1939 and signed 
by the appellant, certifving that she had issued the note, and that the 
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articles had been delivered and installed on her premises in a satis- 
factory manner. 

The case was instituted on February 1, 1940, by the filing of a 
warrant of attorney, and a promissory note. After various legal skir- 
mishes had ensued, the case came before the court below on the ap- 
pellant’s motion to strike the order to docket the case from the files, 
and to strike from the files the appearance of an attorney for the appel- 
lant, which had been entered in accordance with the authority given 
in the note and also on the appellant’s motion to deny the application 
of the appellee for a judgment by confession, and on the motion of 
the appellee for a judgment by confession. The court below, after tak- 
ing testimony, denied the two motions of the appellant and entered 
a judgment by confession, from which this appeal was taken. 

The evidence in the record, offered on behalf of the appellee, shows 
that the appellee received from White Heat, Inc., an application from 
the appellant, and on September 29, 1939 paid White Heat, Inc., $238 
for her note, which was endorsed by White Heat, Inc., and delivered 
to the appellee. Before making the payment, the appellee insisted 
upon and received the customary satisfaction slip signed by the ap- 
pellant. The contract was assigned and delivered to the appellee at 
the same time. The note was attached to the contract. The note was 
endorsed without recourse on the form printed on the back. There is 
some dispute between the appellant on the one side, and the appellee, 
and the Court below on the other, as to the question of who presented 
the form of the note. The appellant claims that the testimony should 
indicate that the form of the note was presented by the appellee, while 
the appellee and the court contend that the note was presented by 
White Heat, Ine. All of this evidence was given by the Vice-President 
of the appellee. Mr. Wilhelm, the President of White Heat, Inc., who 
made the agreement with the appellant, was not called to testify either 
by the appellant or the appellee. 

The appellant was the only witness called in her own behalf and 
she stated that she lived at 3015 Belmont Avenue, and taught night 
school, and Mr. Wilhelm came to see her to sell her an oil burner. She 
decided to buy it and signed a contract with him, after the guarantees 
had been fully pointed out to her. After all this had been done and the 
contract had been put in the pocket of Mr. Wilhelm and a yellow copy 
given to the appellant, Mr. Wilhelm pulled out two little slips of paper, 
which the appellee did not read, and asked her to sign ‘‘these two 
receipts.’’ She said she had not received anything yet, and he said 
this was the usual procedure, and she signed the receipts, not paying 
any attention to them. This was on the same night she signed the con- 
tract. Mr. Wilhelm put the slips back in his pocket. She stated that 
one of them she signed had nothing but her name written on it, and she 
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did not read what was printed on it. These two papers were identified 
by the witness as the satisfaction slip and the note sued on, The ap- 
pellant did not see Mr. Wilhelm for about two weeks, but the man came 
the next day to put things in the cellar, this being on a Saturday. On 
Monday they began work. Sometime during that week the burner was 
installed, finishing on September 30th. The oil came on October 2d 
and the furnace was started. Two or three days later the appellant 
received a letter from the appellee sending her an account book to present 
at its office when making payments on the loan. She ealled the Vice- 
President of the appellee at once, and told him that the furnace was 
acting terribly, and she wanted it taken out. Prior to her call to the 
appellee, she had told Mr. Wilhelm that the furnace was not satisfac- 
tory. After her conversation she went down to see the appellee, and 
saw the note she had signed, which was the first time she knew there 
was such a note. The burner was not satisfactory. She sent Mr. Wil- 
helm a letter demanding that it be removed, notified the appellee to fix 
it, and did not make any payments on it. At the time she saw the 
Vice-President of the appellee, he said that he would see that Mr. Wil- 
helm would make the burner satisfactory. He called Mr. Wilhelm up 
in her presence, and so told him. Mr. Wilhelm did not make it satis- 
factory, although he tried to. The witness further testified that she 
ean, of course, read, but that she did not read the receipts, although 
she read the contract. 


On this state of record, the appellant contends that the lower court 
had no right to extend the judgment without giving the appellant the 
right to have a jury trial, because the note was obtained from her by 
fraud, it is non-negotiable, and the conditional sales contract assigned 
to the appellee simultaneously with the note contained a provision, by 
which, if the oil burner did not heat properly, the money would be re- 
funded, and the uncontradicted testimony was that the oil burner did 
not heat properly. 

As the ease comes before us we must take the uncontradicted tes- 
timony of the appellant as to the circumstances surrounding the execu- 
tion of the note and the satisfaction slip. This testimony shows with- 
out any question that her signatures to these papers were obtained by 
fraud of the most flagrant character. The President of the oil burner 
company first talked her into buying an oil burner, showed her the 
contract, and pointed out the features of it which guaranteed proper 
installment and maintenance of the burner, and she read this over and 
signed it and got a copy of, it. Under this contract she was to pay for 
it in monthly installments and if the burner failed to heat her boiler to 
its full rated capacity, it was to be removed and all payments refunded. 
Such a contract would sound reasonably safe to anyone. The subsequent 
proceedings, however, indicate an entirely different attitude on the part 
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of the President of the oil burner company. He secured the signature 
of the appellant to a note promising to pay for a burner, which had 
not been installed, and her signature to a slip saying that the burner 
was satisfactory, when as a matter of fact, she could not know this, 
because it had not been installed. If this occurred as testified, it can 
only be described as a most reprehensible fraud. It was just this sort 
of dealing, which led to the passage of the Act of 1941, Chapter 851, 
regulating retail installment sales. Had that act been in force at the 
time of the making of: this contract, the appellant would not be in the 
position she now is. 

Assuming, therefore, the presence of fraud in the obtention of the 
note, which fraud was, however, according to the testimony, actually 
unknown to the appellee at the time it purchased the note, how are 
its rights against the appellant affected ? 

It has been a number of times held by this court, in conformity 
with the general rule elsewhere, that knowledge of the terms of an 
executory contract between the maker of the note, and the payee, is 
no defense to a holder of the note, who obtained the same in good faith 
and for value and without knowledge of any breach at the time of 
the purchase of the note. The mere knowledge of the terms of the 
contract does not place upon the bona fide holder any obligation to 
see whether those terms have been carried out, or is it sufficient to put 
him on notice of possible fraud in the inception of the contract. Cases 
in this court so holding are among others, Black vy. First National 
Bank, 96 Md. 399, 54 A. 88, Shpritz v. Baltimore Trust Company, 151 
Md. 503, 135 A. 369, and Home Credit Company v. Fouch, 155 Md. 
384, 142 A. 515. In the last-named case, which was an action by a 
finance company against the makers of a note, it was held that the 
evidence as to fraud in the transaction between the original parties was 
sufficient to place the burden of proof on the plaintiff to show that 
it became the holder of the note before it was over-due, in good faith, 
for value, and without notice of any infirmity and defect in the title 
of the person who negotiated it to the plaintiff. The uncontradicted 
testimony taken on the motions in this case shows clearly that the 
appellee sustained that burden of proof, and that, so far as the ques- 
tion of fraud in the inception of the note was involved, it took without 
notice, and was, therefore, entitled to the privilege of a holder in due 
course. 

The appellee not only took the note, but at the same time took an 
assignment of the contract. It knew that the note was given in pur- 
suance of that contract, and thereby its remedies on the note became 
intermingled with the provisions of the contract. Had it taken the 
note without the contract, it would not have been bound by the latter, 
but having taken the contract along with the note, it became the pur- 
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chaser of the note and of the contract. It is obliged to look to the con- 
tract to see what its remedies are. In this instance the maker of the 
note made no payments, insisted that the oil burner did not heat, and 
declined to carry out the contract because of this fact. In such a con- 
tingency the contract provided that if the burner failed to heat, it 
would be removed, and the payments refunded. If the burner did 
heat, of course, then judgment could be entered. If the burner failed 
to heat because it was not operated in accordance with instructions, then 
that was not the fault of the oil burner company, or the appellee, and 
the judgment could be entered, but if the burner failed to heat and the 
company could not fix it, as the appellant testified, then the appellee’s 
remedy was to take it out. 

In the ease of C. I. T. Corporation v. Powell, 166 Md. 208, 170 
A. 740, a soda fountain company had sold to Powell a soda fountain 
getting a promissory note payable in installments. The C. I. T. Corpo- 
ration, a finance company, acquired the note and also the contract. 
When Powell stopped paying his installments, the finance company 
took the soda fountain, sold it, credited Powell with the net proceeds, 
and had a confessed judgment entered up for the balance on the note. 
The contract provided that the seller could pursue in the alternative 
any one of three remedies. He could take the property and cancel 
the contract, he could recover the unpaid balance of the note, or he 


could pursue any other remedy. The finance company elected to follow 
the first remedy and then attempted to collect the balance on the note. 
This court said that the warrant of attorney in the note was not ap- 
plicable in such a ease, that it related to one of the other alternative 
remedies, that the attorney, who appeared for the defendant and con- 
fessed judgment, confessed it without authority, and that the judg- 
ment was improperly entered. 


In the case before us the contract provides that the remedies shall 
be cumulative and not alternative, but we do not regard that as chang- 
ing the situation, where the only remedy provided in the contract, in 
the ease of failure of the burner to heat, is to remove it, and to re- 
fund all the payments made. In such a ease, if the note had been paid 
in full, the appellee could not be permitted to sue to get back the 
money it had already refunded. By the same token, it cannot be per- 
mitted to sue for that money, which it would have to refund, if the 
burner proved unsatisfactory. Where the note and contract are as- 
signed together as part of the same transaction, and the contract sets 
out one specific remedy in certain contingencies, the holder of the note 
ean use only that remedy in such contingencies. He cannot disregard 
the contract, which has become his, and sue on the note, which is only 
part of the papers assigned to him. 

It is a well-recognized rule evidenced by many decisions, both in 
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this State and in other jurisdictions, that where a note is given, coupled 
with a collateral agreement, and the note is assigned with or without 
agreement, the holder of the note is entitled to recover against the 
maker in spite of any failure of the conditions of the collateral agree- 
ment. These decisions are based on the necessity of preserving the 
trade uses in negotiable paper. They are put upon the ground that, in 
the absence of any knowledge of a breach of any condition of an 
agreement by the holder of the note at the time of his taking, he thereby 
becomes a bona fide holder in good faith. Defenses arising subsquently, 
which might be invoked against the payee of the note, cannot be pleaded 
against him. 


These cases, however, are readily distinguishable from the case 
before us. In this case, when the appellee acquired the note, it also 
acquired a contract, which limited its rights in case of the failure of 
the thing contracted for. By accepting the contract, it accepted the 
obligations of the assignor, as well as its rights. It is not one entity 
holding the note and another entity holding the contract. It acquired 
both at the same time. Both are held by it together, and its remedies 
in both are restricted by the provisions of the contract. That being 
the case, it is subject to any conditions in the contract which prevent 
it from suing on the note. The warrant of attorney in the note does 
not give authority to confess judgment under these circumstances, and 
the judgment, confessed without authority, must be stricken out. 


In the case of International Finance Corporation v. Calvert Drug 
Company, 144 Md. 303, 124 A. 891, 892, 33 A. L. R. 1162, the Drug 
Company had agreed to handle certain goods of the Reolo, Inc., and to 
issue to it non-negotiable acceptances to become due and payable when 
the goods were sold. After two of these acceptances were issued, and 
some goods were shipped, Reolo, Incorporated, sold these acceptances 
to the International Finance Corporation. None of the goods were 
sold by the Drug Company, and no more were shipped to them. When 
the acceptances came due, they were not paid, and were in due course 
protested and sued on. The case involved the right of the Drug Com- 
pany to show the contract as a defense to the payment of the acceptances. 
The acceptances, signed by the Drug Company, read, ‘‘Accepted for 
payment as per Reolo contract.’’ This court said: ‘‘. . . we have 
reached the conclusion indicated above that the words ‘as per contract’ 
are embodied in the acceptance that so related to and connected with 
it that they must of necessity qualify it, and that they in effect make 
the contract to which they refer so much a part of the acceptance as 
to impose upon the holder the duty of ascertaining, before purchasing 
or discounting the bill, that it is payable under the terms of the con- 
tract, which, in other words, is to say that they render the acceptance 
conditional and non-negotiable. That conclusion seems to us to accord 
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not only with the weight of such authority as there is upon the sub- 
ject, but with the dictates of sound reason, at times referred to as ‘com- 
mon sense.’ ”’ 

In that case the Finance Corporation was not an assignee of the 
contract, did not actually know its terms, and yet by the use of the 
words quoted, it was held that the contract became a part of the 
acceptances, although the latter were otherwise unconditional and negoti- 
able in form. In the case before us, the contract is in the possession 
of the appellee, and it is on notice that if the oil burner, which is the 
subject of that contract, fails, the purchase price cannot be recovered. 
To that extent, therefore, the appellee holds the note subject to those 
provisions of the contract which restrict its use. ‘‘Notice of a condi- 
tion to liability on an instrument, as distinguished from notice of an 
executory consideration, prevents one from taking it as holder in due 
course.’’ 8 American Jurisprudence page 142, par. 405. 

If the facts are as the appellant has stated them, she is entitled to 
have them presented to a jury, under proper instructions of the court. 
If they are found to be true, the appellee could not recover on its note. 
On the other hand, the appellee is entitled to have a jury to determine 
whether the facts about the heating ability of the oil burner, as related 
by the appellant, are true or not. If they are not found to be true, then 
it is entitled to have its judgment. The appellant should be permitted 
to file pleas, and have the case tried. 

Judgment reversed and new trial awarded with costs to the appellant. 
The lien of the judgment, however, to be retained pending the final 
disposition of the ease. 


PAYMENT OF INSURANCE PREMIUM ON 
AUTOMOBILE MORTGAGED AS SECURITY 
FOR LOAN 


Madison Personal Loan, Inc., v. Parker, United States Circuit Court 
of Appeals, Second Circuit, 124 Fed. Rep. (2d) 143 


A borrower was required by a lender licensed under the Small 
Loan Act to pay a premium for fire and theft insurance on an auto- 
mobile which was mortgaged as part security for the loan. The 
borrower received from the lender, as part of the loan, a check for 
$6 for the amount of this premium and he indorsed this to the 
broker for an insurance company which had issued to the lender a 
master policy of insurance against fire and theft. The statutory 
provision on which the case depended is as follows: 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1569. 


— 
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‘‘In addition to the maximum rate or amount of interest, con- 
sideration, or charges above specified, no further or other charge or 
amount whatsoever for any examination, service, brokerage, commis- 
sion, expense, fee, or bonus or other thing or otherwise shall be 
directly or indirectly charged, contracted for or received, except the 
lawful fees, if any, actually and necessarily paid out by the licensee 
to any public officer for filing, recording or releasing in any public 
office any instrument securing the loan.’’ 


It was held that the charge made by the lender was prohibited 
by the provision in the statute that, with certain exceptions, no ex- 
pense may be charged, contracted for, or received by the lender in 
addition to the maximum interest specified in the statute. Con- 
sequently the loan was invalid. : 


Petition of Madison Personal Loan, Incorporated, for an order di- 
recting Irving Radner, bankrupt, to surrender to petitioner an auto- 
mobile which had been mortgaged to it, opposed by Henry W. Parker, 
trustee of the bankrupt. From an order reversing the referee’s order, 
which had granted the petition, and holding the motgage invalid, 36 
F. Supp. 964, the petitioner appeals by permission of the Cireuit Court 
of Appeals. 

Affirmed. 

David I. Silverman, of New York City (Philip Zierler, of Brooklyn, 
N. Y., on the brief), for petitioner-appellant. 

Henry W. Parker, of New York City (William Stephen Brown, of 
New York City, on the brief), for trustee-respondent. 


Jackson R. Collins and Linn K. Twinem, both of New York City, 
amicus curiae. 


CLARK, C. J.—This is an appeal by permission from an order of 
the District Court construing the Small Loan Act of New York, Bank- 
ing Law, § 340 et seq. Appellant, Madison Personal Loan, Inc., peti- 
tioned for an order requiring the bankrupt to turn over an automo- 
bile which was covered by a chattel mortgage in favor of appellant. The 
bankrupt’s trustee opposed the petition on the ground that the loan 
which the mortgage secured was void under the Small Loan Act. The 
referee granted the petition, but on petition to review, the District 
Judge reversed and upheld the trustee. In re Radner, D. C., 36 F. 
Supp. 964.1 

The facts are stipulated. On June 23, 1939, the bankrupt executed 
a promissory note in the amount of $287, bearing interest at the maxi- 
mum rate allowed under the Small Loan Act and secured by the chattel 


1The decision below is noted with approval in 27 Va. L. Rev. 952 and 4 U. of 
Detroit L. J. 225, and adversely in 10 Fordham L. Rev. 311. A general survey of 
the subject will be found in the symposium, “Combating the Loan Shark,” in 8 Law 
& Contemp. Prob. 1-206; and compare, also, May, Small Loans, 14 Eneye. Soe. Sci- 
ences 105. 
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mortgage in question on the bankrupt’s automobile. Of this $287, 
$159.29 was paid to appellant in satisfaction of a prior loan, represent- 
ing $158.19 principal and $1.10 interest, and the remaining $127.71 was 
paid over to the bankrupt. There has been some dispute whether it is 
proper to infer from these facts that the $287 loan was a ‘‘renewal’’ or a 
‘‘new’’ loan. In our view of the case the particular term to be, applied 
to the transaction is immaterial. Default on the note and mortgage 
oceurred on July 23, 1940. 

The trustee relies on § 352 of the New York Banking Law in as- 
serting that the loan by appellant is void. The section reads in part: 


‘*No interest, consideration or charge for the use of money shall be 
deducted or received in advance or compounded, and all interest, con- 
sideration and charges for the use of money shall ‘be computed on un- 
paid principal balances. . . 

‘‘If any interest, consideration or charges in excess of those per- 
mitted by this act are charged, contracted for, or received the contract 
of loan shall be void and the licensee shall have no right to collect or 
receive any principal, interest, or charges whatsoever.’’ 


These provisions of this particular section, first enacted in its present 
form in 1932, have not been construed by any New York court.” In 
other states, however, substantially similar provisions, all based on 
the uniform act drafted through the offices of the Russell Sage Foun- 
dation, have been construed as the District Court did the New York 
act. Frazier v. City Investment Co., 42 Ga. App. 585, 157 S. E. 102; 
Lanier v. Consolidated Loan & Finance Co., 47 Ga. App. 148, 170 S. E. 
99, followed with approval in Nash Loan Co. v. Dixon, 181 Ga. 297, 
182 S. E. 23; Commonwealth v. State Loan Corp., 116 Pa. Super. 365, 
176 A. 516; Vaughn v. Graham, 234 Mo. App. 781, 121 8S. W. 2d 222. 
The only case to the contrary, Rouse v. Jennings, 263 Mich. 609, 249 
N. W. 10, will be discussed more fully below. 

Appellant presses upon us the New York cases on compounding in- 
terest decided prior to the Small Loan Act. These cases clearly hold 
that an agreement to pay interest on accrued interest is legal if the 
agreement is made after accrual and with consideration, but illegal if 
made in advance of accrual. Newburger-Morris Co. v. Talcott, 219 N. Y. 
505, 114 N. E. 846, 3 A. L. R. 287; Young v. Hill, 67 N. Y. 162, 23 Am. 
Rep. 99; Stewart v. Petree, 55 N. Y. 621, 14 Am. Rep. 352. This distine- 
tion, appellant says, is written into the Small Loan Act through the 





? Cases involving other provisions of the section have assiduously supported the 
protection of borrowers against extra charges, such as for insurance. Pollack v. Madi- 
son Long Island Personal Loan Co., 176 Mise. 78, 24 N. Y. S. 2d 950; Krulik v. 
Confidential Personal Loan Co., 176 Mise. 138, 26 N. Y. S. 24 676; MeGoldrick v. Family 
Finance Corp., 174 Mise. 971, 22 N. Y. S. 2d 186, affirmed, 262 App. Div. 720, 28 
N. Y. S. 2a 709; Stuback v. Sussman, Sup., 8 N. Y. S. 2d 141, affirmed, 256 App. Div. 
903, 10 N. Y. S. 2d 240, 281 N. Y. 719, 23 N. E. 2d 544; Cuceo v. Pacific Finance 
Corp., 259 App. Div. 1033, 20 N. Y. S. 2d 779. 
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word ‘‘compounded”’ in the excerpt from § 352 quoted above. This 
hardly seems the case. In the first place, both the Talcott and Young 
cases, supra, set out not to define compound interest, but to determine 
when compounding interest is legal. For example, in the Talcott case, 
supra, 219 N. Y. at page 510, 114 N. E. at page 847, 3 A. L. R. 287, the 
court said : ‘‘There are times, however, when a promise to pay compound 
interest will be enforced, if made after simple interest has accrued.’’ 
And in the Young case, supra, 67 N. Y. at page 167, 23 Am. Rep. 99, 
the court was even more specific: ‘‘The exacting or reserving of com- 
pound interest has not met with favor in the courts, but the right 
to retain it when voluntarily paid is not disputed, and a recovery of it 
upon express contract, made after the interest has accrued and upon a 
sufficient consideration, is allowed.’’ 


The problem of construing § 352 is thus changed from the question 
whether the legislature enacted ‘‘compounded’’ as defined by the New 
York courts to the question whether the legislature intended by ‘‘com- 
pounded,’’ ‘‘illegally compounded.’’ Stated this way, it seems highly 
questionable that appellant’s argument is at all sound. Since the act 
itself denounces compounding as illegal, it seems gratuitous to assume 
that the legislature meant to make illegal only illegal compounding of 
interest. True, the illegality of compounding in New York was not 


usurious, but only contrary to public policy, Stewart v. Petree, supra; 
and thus the penalty was refusal to allow recovery of the additional 
interest, Young v. Hill, supra, not avoidance of the entire obligation 
under the general usury statute. New York General Business Law, 
§ 373; Sabine v. Paine, 233 N. Y. 401, 119 N. E. 849, 5 A. L. R. 1444. 
But to rely on this is to make all the more finely spun the distinction 
thus attributed to the legislature. 


Furthermore, the legislature enacted the law in its present form in 
1932 approximately as the fifth draft of the Uniform Small Loan Law. 
Hubachek, Annotations on Small Loan Laws, 1938, 222. If the legis- 
lature had any specific intent with reference to ‘‘compounded,’’ it 
probably meant to use the word in a manner more or less common to 
all states, for it was enacting a uniform law. Certainly the drafters 
of the Uniform Small Loan Law could hardly have meant any more 
than that ‘‘compounding’”’ simply means interest on interest. See 33 
C. J. 179; 30 Am. Jur. 6. Otherwise, they invited confusion. ‘‘There 
is a wilderness of authority on this subject. Decisions may be found 
taking almost any view of the question.’’ Palm v. Fancher, 93 Miss. 
785, 790, 48 So. 818, 33 L. R. A., N. S., 295. If any sense is to be 
given to ‘‘compounded”’ in the Uniform Small Loan Law, it must be 
to take it as a commonly accepted term, not with a complicated gloss 
for each state’s peculiar rules of legal and illegal compounding of 
interest. 
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Support to this view is lent by the further provision of § 352 of the 
New York Banking Law that interest ‘‘shall be computed on unpaid 
principal balaneces.’’ If we construe “‘compounded’’ to mean illegally 
compounded under the Young and Talcott cases, supra, we run counter 
to this requirement that interest shall be computed only on principal. 
Even if the word ‘‘compounded’’ were motted from the statute, the 
addition of interest to principal in forming new principal would be 
denounced by the remaining part of the section. This is made Stronger 
by noting that the first and fourth drafts said that interest should be 
computed only on ‘‘unpaid balances,’’ whereas the fifth draft, the 
source of the New York act, and the current sixth draft say ‘‘unpaid 
principal balances.’’ The changes in the section on interest, we are 
told, were designed to make ‘‘more clear the prohibition of additional 
charges beyond the authorized interest.’’ Gallert, Hilborn and May, 
Small Loan Legislation, 1932, 97. Considering the source of the New 
York statute, it is only fair to assume that the legislature intended to do 
just what the act says—prohibit any interest beyond that specifically 
provided for. 

This fits in with the major purpose of small loan acts and the gen- 
eral history of this type of remedial legislation. It was long recog- 
nized that the constriction of usury statutes encouraged loan sharks 
who preyed on poor and illiterate citizens in need of small sums of 
cash. The charges made by these unscruplous agencies were fantastically 
high, and recognized as a source of untold misery among people with 
a precarious economic status. The drive to remedy this proceeded on 
the assumption that honest capital could engage in the small loan 
business only if guaranteed a fair return. This, it was found, amounted 
to from 2 to 34 per cent a month interest. Accordingly, considerable 
effort was expended, principally by the Russell Sage Foundation and 
bona fide small loan companies, to induce legislatures to legalize small 
loan businesses under strict supervision. In this way, an economic 
need—short-term financing for people not in possession of standard 
credit ratings—could be met, yet unscrupulous preying on unsuspect- 
ing people eliminated. If this legislation is to succeed, all devices by 
which additional charges can be made must be scotched. The entire 
problem of small loans can be better solved by frontal attacks than by 
flanking infiltration. If 3 or 34 per cent is too small to guarantee a 
fair return, adjustments can be made directly. Otherwise, small en- 
hancements of return may be abused and the value of the privilege of 
a high return lost through loan sharks coming to the fore, dressed in 
respectable clothes. 
~ * The first, fourth, and sixth drafts are reprinted in Hubachek, Annotations on 
Small Loan Laws, 1938, Appendices A-C; the fifth draft is in Gallert, Hilborn and 
May, Small Loan Legislation, 1932, Appendix. In this connection it may be noted that 


all the courts which have ruled against compounding were construing statutes which had 
the somewhat less definite “unpaid balances.” 
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It is admitted, however, that appellant here is a bona fide small loan 
company; and we do not mean to imply that it in any way intention- 
ally seeks to flout the New York statute. It is equally obvious that 
this case is not one of abuse;:the interest added to principal is only 
$1.10 out of a total of $158.19. But the fact remains that if this 
transaction is legal, others less bona fide will also be legal. Interest 
at 3 per cent a month soon becomes substantial, and constant renewal 
of the loans would increase the principal until the interest on the 
original principal would reach the proportions formerly found when 
only loan sharks operated. Loopholes in statutes are best closed by 
complete closing. Halfway measures are dangerous. Since the Rus- 
sell Sage Foundation and others interested in the legislation appear 
to have recognized these loopholes and by constant revision sought to 
close them completely, it ill befits a court to reopen them by attenuated 
reasoning based on cases decided under entirely different circumstances. 
This is particularly true where, as here, it is difficult to imagine any 
way to alter the wording of § 352 of the New York Banking Law in 
order to make clearer the point that interest on interest is not to be 
charged. 

We fall back, therefore, on the cases originally cited above which 
support our view. Appellant stresses the fact, however, that all these 
cases are from intermediate appellate courts, whereas the only final 
word is contrary to our view. Rouse v. Jennings, supra. In any event, 
for the reasons discussed above, we might decline to accept this case. 
But apart from this, there are two important distinctions in the Michi- 
gan case. For one thing, the court observed that a Michigan statute 
passed in 1869 specifically allowed interest on interest from the due 
date, provided it was not in excess of the legal rate and was supported 
by an express agreement. This statute, the court implied, remained in 
force along with the Small Loan Act. Furthermore, in the Michigan 
loan the original interest was 3} per cent, but the interest on interest 
was only 7 per cent per annum. Clearly this is subject to less abuse 
than the allowance of 3 per cent per month on 3 per cent per month. 
In any event, such an anomalous situation of superficially conflicting 
statutes does not exist in New York. At best it is a conflict between a 
common-law rule and a remedial statute. 


Appellant also seeks to distinguish between a renewal of a loan 


with interest added and a new loan, part of the proceeds of which are 
used to pay off the old loan and accrued interest. To recognize this 
distinction would be to leave another loophole. For a loan company 
could then avoid penalty by paying over to the borrower some nominal 
sum, say 10c, and adding it to the principal. It is also urged that 
the old loan had to be cancelled before a new one could be made. New 
York Banking Law, § 352. forbidding a licensed loan company from 
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permitting a borrower ‘‘to be indebted to [it] under more than one 
contract of loan at the same time.’’ But it is surely reasoning in re- 
verse to say that, therefore, when fresh money is added, the old loan 
is automatically cancelled. This prohibition, if read quite literally, may 
perhaps mean that a loan company will simply have to forego an in- 
creased loan to a current borrower. Perhaps, however, it does not go 
so far as to forbid a loan company from making a new loan and either 
_ leaving the interest on the old loan an outstanding debt not bearing 
interest or allowing the borrower to discharge the interest out of his 
own pocket. Questions as to this provision are not before us; we in- 
dicate the possibilities involved merely to point out that it must be 
dealt with on its own merits. Certainly we should not construe the 
compounding clause loosely in order to enable a loan company to avoid 
a difficulty in the interpretation of another provision. And by indicat- 
ing these possibilities, we are, of course, not suggesting their use; a loan 
company is undoubtedly best advised to move cautiously along these 
lines and to exercise the utmost good faith. Otherwise it may well be 
suspected of making only a strategic retreat while it perfects a new 
device to avoid the force of the statute. 


LIABILITY OF COLLECTING BANK WHEN 
CHECK CASHED ON FORGED 
INDORSEMENT 


Greenville National Exchange Bank v. Nussbaum, Court of Civil Appeals 
of Texas, 154 S. W. Rep. (2d) 672 


A collecting bank which accepts a check on another bank on a 
forged indorsement acquires no title thereto, and holds the proceeds 
thereof, when collected from the drawee bank, for the rightful owner, 
who may recover from the collecting bank as for money had and 
received, even though such bank has fully paid over and accounted 
for the same to the forger without knowledge or suspicion of the 
forgery. However, the right of the payee or rightful owner to 
recover on this class of checks from the collecting bank is condi- 
tioned on the absence of any fault or laches on his part, and on the 
absence of a ratification of the forged or unauthorized indorsement 
by him. 


Suit by Harold Nussbaum and Claude Nussbaum, independent execu- 
tors of the estate of Julius Nussbaum, deceased, against the Greenville 
National Exchange Bank, the Farmers State Bank in Mexia, and W. A. 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§297, 1259. 
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Beasley to recover loss occasioned by reason of forged indorsements on 
sixty-six checks, wherein the Farmers State Bank in Mexia filed a cross- 
action against the Greenville National Exchange Bank of Greenville to 
recover the amount of any judgment against it in favor of the plaintiffs. 
From that part of a joint and several judgment in favor of the plain- 
tiffs against all defendants, the Greenville National Exchange Bank and 
the Farmers State Bank in Mexia appeal, and from that part of the 
judgment in favor of the Farmers State Bank in Mexia on its cross- 
action, the Greenville National Exchange Bank of Greenville appeals. 

Judgment affirmed. 

Lee A. & Allen Clark, of Greenville, Bradley & Bradley, of Groes- 
beck, and W. W. Mason, of Mexia, for appellants. 

Conway & Scharff, of Waco, and Reed & Cannon, of Groesbeck, for 
appellees. 


TIREY J.—Plaintiffs Harold and Claude Nussbaum, independent 
executors of the estate of Julius Nussbaum, deceased, brought this suit 
against Farmers State Bank in Mexia, the Greenville National Exchange 
Bank of Greenville, and W. A. Beasley of Greenville, to recover the loss 
occasioned by reason of forged endorsement (by Beasley) of the payee, 
Sanitary Appliance Co., Inc., on sixty-six checks aggregating $50,559. 
The case was tried before the court without a jury and resulted in a 
joint and several judgment against the Mexia Bank, the Greenville Bank, 
and Beasley, for the sum of $14,218.50, and judgment in favor of the 
Mexia Bank on its cross-action against the Greenville Bank for a like 
sum. Both banks have appealed. Owing to the fact that the Mexia 
Bank ‘‘excepted only to that portion of the judgment rendered against 
it,’? we have, for convenience, referred to the Greenville Bank as 
‘‘appellant.’’ None of the parties requested findings of fact and con- 
clusions of law and none were filed. 

Appellant’s first proposition is: ‘‘The undisputed facts in this case 
show that, in their dealings with Beasley and the banks, plaintiffs were 
guilty of negligence of the worst character and that such negligence 
caused, or contributed to cause, the loss they sustained.’’ The point 
raised requires a comprehensive statement. 

The Sanitary Appliance Co., Inc., was granted a Texas charter in 
June, 1923, and was domiciled at Houston, Texas. It was engaged in 
the business of manufacturing plumbing supplies and selling them to 
schools and municipalities. It operated as a going concern until July, 
1933, at which time its charter was forfeited, but neither the plaintiffs 
nor the defendant banks knew that said corporation had suspended busi- 
ness or that its charter had been forfeited. Its assets were liquidated 
without receivership or bankruptcy. It was not dissolved. It still 
remained a legal entity. Stephens County v. J. N. McCammon, Inc., 
Tex. Com. App., 40 S. W. 2d 67. Beasley had resided in Greenville for 
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many years, and his reputation and integrity in that community was 
unquestioned. He was a customer of the Greenville Bank, carried an 
active account there, and had the confidence and respect of said bank. 
He was employed as a salesman for said Sanitary Appliance Co., Inc., 
in 1928 or 1929 and continued with the company as such until it went 
out of business. He first met Julius Nussbaum in 1932 and represented 
that said company was in the business of building sanitary toilets over 
the country; that he represented said company; that it had school war- 
rants to sell, and that it desired to discount these warrants. In April 
of that year Nussbaum purchased through Beasley two school warrants, 
one issued by the Mexia Independent School District and the other issued 
by the Shiloh Common School District of Limestone County, each bear- 
ing the purported endorsement of said company, for which Nussbaum 
gave his check in each instance on the Farmers State Bank of Mexia, 
payable to the order of said company. Thereafter, Nussbaum purchased 
through Beasley school warrants (which Beasley had forged), pur- 
portedly issued by various common school districts in Limestone and 
other counties, payable to the order of said company, and which endorse- 
ments he had forged, for which Nussbaum issued fifteen other checks 
up to August, 1934, which checks totaled the sum of $3,585.20. Each 
of these checks was drawn on the Mexia Bank, payable to the order of 
said company, with the exception of one which was payable to the order 
of Beasley. Beasley forged the name of the payee on checks payable to 
the company and then endorsed each check with his signature and col- 
lected them through the Greenville Bank. The first two warrants were 
valid and were collected from the districts which issued them. Each 
of the others was postdated and was not approved by the county super- 
intendent, as provided in see. 2, Art. 2827, Vernon’s Ann. Civ Statutes, 
or otherwise. Julius Nussbaum died testate in January, 1935, and at 
the time of his death he had been paid for eight warrants, and he had 
on hand sixteen unpaid warrants aggregating $3,409.50. These war- 
rants and all of his canceled checks went into the hands of plaintiffs. 
Each warrant purchased by Julius Nussbaum was discounted twenty 
per cent. The record does not show any correspondence between Beasley 
(or the company) and Julius Nussbaum concerning their transactions, 
nor does it show whether Julius Nussbaum made any investigation of 
Beasley or of said company. 

In February, 1934, Beasley opened an account in the name of said 
company with the Greenville Bank. This account began with the de- 
posit of the seventh check issued by Julius Nussbaum in his transactions 
with Beasley, in the sum of $800, payable to the order of said company, 
drawn on the Mexia Bank. Beasley forged the endorsement of the 
payee and he then endorsed it with his genuine signature. There is 
nothing in the record to show whether said check was endorsed prior 
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to the time Beasley brought same to the bank, nor is there any evidence 
in the record to show that Beasley endorsed it in the bank, or in the 
presence of any agent of the bank. Said bank required a signature 
eard, and the signature card filed with the bank (prepared by Beasley) 
had on it the following: ‘‘Sanitary Appliance Company, Inc., Address 
Houston, Texas (Typed) L. M. Jones, Secty-Treas. (Signed) Identified 
by (Typed) . Date 3/10/34 (Typed).’’ This account continued 
active until March, 1939 by the deposit of the Nussbaum checks and 
the withdrawals on checks written by Beasley in accordance with the 
signature card on file, payable to the Nussbaums or to Beasley. Beasley 
did not have corporate authority from said company to open said ac- 
count, nor to give the signature card of the company to the bank, nor 
did he have corporate authority to endorse the warrants sold by him. 
The Greenville Bank admitted the following: ‘‘. . . that the endorse- 
ments of the Sanitary Appliance Company, L. M. Jones, Secty-Treas. 
appear on each of the Nussbaum checks which were deposited with said 
bank and cleared through it, and each contained substantially the fol- 
lowing words: ‘Sanitary Appliance Company, Inc., L. M. Jones, Secty- 
Treas.’ . . . that said purported corporation did not authorize any 
endorsements upon such checks; . . . that the purported corporation 
known as the Sanitary Appliance Company, Inc., did not authorize the 
issuance of the checks made to Nussbaum or any other person against 
said account; . . . that all of the Nussbaum checks which were cleared 
through The Greenville National Exchange Bank were so cleared in 
the usual course of business; . . . that the rubber stamp impression on 
any Nussbaum check where it appears, contained the words ‘All prior 
endorsements guaranteed’ was placed there by an employee of The 
Greenville National Exchange Bank, who had authority to place it 
there.’’ 

Neither of the plaintiffs had anything to do with his father’s affairs 
during his lifetime. Harold Nussbaum never met Beasley prior to 
his father’s death, but Claude had seen him a few times in his father’s 
office. Beasley called on plaintiffs after their father’s death for the 
purpose of continuing the business relationship that he had carried 
on with their father. Beasley advised plaintiffs how he had sold these 
school warrants to their father; that they were endorsed by said com- 
pany, and that plaintiffs would not have to make collection of the same; 
that when they became due the warrants would be paid by said com- 
pany; that plaintiffs would surrender the warrants; and that the 
transactions would be carried on just as they had been carried on with 
their father. Plaintiffs subsequently agreed to handle the warrants at 
a ten per cent discount. Beasley negotiated the sale of all the war- 
rants to plaintiffs, and they purchased same by issuing their checks 
on the Mexia Bank, payable to the order of said company. Substan- 
tially all of these transactions were handled through the mails. None 
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of the warrants passed through the defendant banks. Plaintiffs’ arrange- 
ment with Beasley was that they would notify Beasley for his company 
at Greenville as to the due dates of the warrants, and that the company 
would place the money in the Greenville Bank, and that checks for the 
warrants due would be mailed to plaintiffs at Mexia, regardless of 
whether the company had collected the money from the school districts ; 
that after plaintiffs received their money on the warrants due, they, in 
turn, would forward these warrants to the company through Beasley 
at Greenville. Plaintiffs did not know why Beasley wanted some of 
the warrants ‘‘canceled and marked paid,’’ that so far as they knew 
all warrants that were taken up between the dates of March 6, 1936, 
and April 20, 1937, may have been canceled, although in most instances 
Beasley requested them to return the warrants unecanceled. Neither of 
the defendant banks had knowledge of these facts. Plaintiffs believed 
that said company was a corporation, and for that reason made each of 
the checks in question payable to the order of said corporation, but 
they made no investigation (except their inquiry of Beasley) as to why 
it carried an account in a Greenville bank. The Greenville Bank had 
actual knowledge of the corporate existence of the said company prior to 
Beasley’s transactions with the Nussbaums and it owed the duty to 
determine the genuineness of the endorsement of the checks in question 
when Beasley presented them to the bank for payment. See Guaranty 
State Bank & Trust Co. v. Lively, 108 Tex. 393, 194 S. W. 937, 939, 
L. R. A. 1917E, 673; Armstrong v. Pomeroy National Bank, 46 Ohio 
St. 512, 513, 22 N. E. 866, 6 L. R. A. 625, 15 Am. St. Rep. 655; Na- 
tional Metropolitan Bank v. Realty Appraisal & Title Co., 60 App. D. C. 
86, 47 F. 2d 982, points 2-4. 

Plaintiffs made no inquiry except of Beasley as to whether the post- 
dated warrants were valid; they relied upon Beasley_and the informa- 
tion they had about Beasley’s transactions with their father. Harold 
Nussbaum testified that he asked Beasley why the warrants were not 
approved by the county superintendents, but he never called on any 
county superintendent to find out why they were not approved; that 
the fact that each warrant was dated over into another year did not 
cause him to make any inquiry of anyone except Beasley. He further 
testified that he relied on the endorsements on said warrants; ‘‘I just 
assumed that any endorsement of the Sanitary Appliance Company was 
correct’’; that one warrant came to them without an endorsemcni, 
which he returned to Beasley on November 23, 1937, at Greenville; 
that he knew that the unendorsed warrant must go to the company at 
Houston, and that he had the Houston address of the company in their 
files. Claude Nussbaum testified that he thought he knew something 
about the company; that he relied solely on what Beasley told him, 
and his father’s judgment; that he did not get any information from 
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his father as to the company; that he got his information about the com- 
pany from Beasley, and that he relied on the company when he pur- 
chased the warrants; that the reason why he did not know whether 
the company was solvent or insolvent, whether it was a going concern 
or not, was because he relied on his father’s judgment; that he knew 
that his father had been buying these warrants through Beasley; that 
his father’s transactions through Beasley had been satisfactory in 
the past, and he assumed that such transactions would be satisfactory 
in the future, but defendant banks had no knowledge of these facts. 

Plaintiffs, as executors, issued their first check payable to the Sani- 
tary Appliance Co., Inec., on February 2, 1935. Thereafter and up 
until March 16, 1939, at various and sundry times, they issued forty- 
nine other checks, payable as aforesaid, in various and sundry amounts, 
the largest being in the sum of $3,351.60, and the last check, dated 
March 16, 1939, being in the sum of $2,950.20. The entire fifty checks 
issued totaled $46,927.80. On the checks given by plaintiffs there was 
noted upon each, with the exception of eighteen, that same was given 
in a transaction relating to school warrants. All of the checks issued 
by the Nussbaums in their transactions with Beasley were on the Mexia 
Bank and were collected through the Greenville Bank; and after 
Beasley opened the account for said company with the Greenville Bank 
these checks were deposited to that account. The total cheeks issued 
by the Nussbaums in their transactions with Beasley amounted to $50,- 
559; Beasley made payments to them in the amount of $36,340.50, leav- 
ing a net loss of $14,218.50. 

In March, 1939, the Nussbaums requested Beasley to furnish to 
them a financial statement of the company. That statement did not 
come promptly, and the Nussbaums made inquiry elsewhere and ascer- 
tained that the ecgmpany had been out of business for several years. 
They purchased no other warrants from Beasley and notified the de- 
fendant banks of the fraud. 

The evidence is undisputed that the Nussbaums and the Green- 
ville Bank were guilty of negligence in their respective dealings with 
Beasley. Therefore, at the very threshold we are met with the question 
as to whose negligence proximately caused this loss. The Commission 
of Appeals, in Fidelity & Deposit Co. of Maryland v. Ft. Worth Nat. 
Bank, 65 8. W. 2d 276, 278, announced this rule: ‘‘. . . a collecting 
bank which accepts a check on another bank on a forged indorsement 
acquires no title thereto, and holds the proceeds thereof, when collected 
from the drawee bank, for the rightful owner, who may recover from 
the collecting bank as for money had and received, even though such 
bank has fully paid over and accounted for the same to the forger 
without knowledge or suspicion of the forgery. . . . Of course, the right 
of the payee or rightful owner to recover on this class of checks from 
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the collecting bank is conditioned on the absence of any fault or laches 
on his part, and on the absence of a ratification of the forged or un- 
authorized indorsement by him.’’ The first part of the quotation states 
the general rule; the latter part states the exception. We think it 
clearly appears that the judgment of the trial court must be affirmed, 
unless the undisputed record brings this cause within the exception 
stated. The Supreme Court in Southwest Nat. Bank of Dallas v. 
Underwood, 120 Tex. 83, 36 S. W. 2d 141, 143, held: ‘‘The depositor’s 
negligence is immaterial unless it is of a kind that directly and proxi- 
mately affects the conduct of the bank in the performance of its duties. 
... If the bank’s officers, before paying forged or altered checks, could 
by proper care and skill have detected the forgeries, then it cannot 
receive a credit for the amount of these checks, even if the depositor 
omitted all examinations of his account. . . . So that, under either rule, 
it becomes a question of negligence, whether of the bank or of the 
depositor, and whose negligence was the proximate cause of the loss.”’ 
The application of these rules to the facts of this case has given us 
great concern because of the equities here involved. (The Greenville 
Bank had handled said collections at a loss.) The question therefore 
arises, what negligent act or acts on the part of the Nussbaums in deal- 
ing with Beasley misled the Greenville Bank and caused it to fail to 
determine the genuineness of the endorsement of the Sanitary Appli- 
ance Co., Ine., the payee, on the Nussbaum checks? The Nussbaums 
were guilty of negligence in the purchase of the warrants, because they 
purchased warrants that were incomplete upon their face, in that said 
warrants had not been approved by the county superintendents, as 
provided in see. 2, Art. 2827, Vernon’s Ann. Civ. Statutes, although 
each of said warrants had a blank space provided for the approval 
of the county superintendent, as well as a blank space provided for 
the approval of the county auditor, but none was so approved. These 
facts, however, were not known to the Greenville Bank. The Nuss- 
baums made no investigation whatsoever of Beasley or said company, 
nor did they make any inquiry of the various school districts that 
purportedly had issued said warrants, nor of the county superintendents 
or county auditors in the counties where said school districts were 
located, but such failure on the part of the Nussbaums was not known 
to the Greenville Bank. Plaintiffs relied upon Beasley because of the 
record that they had of the previous transactions their father had had 
with him, and they assumed that the warrants in each instance were 
genuine, but the Greenville Bank had no knowledge of these facts. 
Therefore, the negotiations and transactions between the Nussbaums 
and Beasley could not have misled the Greenville Bank. We think it 
appears from the record that the Nussbaums negligently dealt with 
Beasley, but that such negligence, although cumulative, was in nowise 
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connected with Beasley’s acts in forging the warrants, nor his acts 
in forging the endorsements thereon, nor his acts in forging the en- 
dorsement of the payee in the checks issued by the Nussbaums in pay- 
ment of: said warrants, nor with the bank’s failure to determine the 
genuineness of the endorsement of the payee in each check. ‘‘It is 
not simply a question of using due care and of offsetting negligence 
against contributory negligence.’’ American Sash & Door Co. v. Com- 
merce Trust Co., 332 Mo. 98, 56 S. W. 2d 1034, 1038. 


‘‘The proximate cause of an injury is that cause which, in natural 
and continuous sequence, unbroken by any efficient intervening cause, 
produces the injury, and without which the result would not have 
oceurred.’’ Texas & P. Ry. Co. v. Guidry, Tex. Civ. App., 9 S. W. 
2d 284, 285, writ refused, affirmed 280 U. 8. 531, 50 S. Ct. 159, 74 
L. Ed. 596. ‘‘The test as to whether a given act may be deemed the 
proximate cause of an injury, is simply whether in the light of all the 
attending circumstances the injury was such as ought reasonably to 
have been anticipated as a consequence of the act.’’ Galveston, H. & S. 
A. Ry. Co. v. Bell, 110 Tex. 104, 216 S. W. 390, 391; Glasscock v. 
First Nat. Bank of San Angelo, 114 Tex. 207, 266 S. W. 393, 36 A. L. R. 
320. ‘‘Whether, in any given case, the act charged was negligent, and 
whether the injury suffered was within the relation of cause and ef- 
fect, legally attributable to it, are questions for the jury.’’ Mexican 
Nat. Ry. Co. v. Mussette, 86 Tex. 708, 26 S. W. 1075, 1080, 24 L. R. A. 
642. Can it be said that the Nussbaums, in the light of all the attend- 
ing circumstances, ought reasonably to have anticipated that Beasley 
would forge the name of the payee in the check or checks delivered 
to him, when, under all the circumstances, the Nussbaums did not 
suspect that the warrants they purchased, nor the endorsements there- 
on, were forgeries? The trial court did not so hold. Moreover, it 
appears from the undisputed evidence that subsequent to the negligence 
of the Nussbaums in their dealings with Beasley in each purchase of 
the warrants, two intervening causes of their loss appear: (1) Beasley’s 
acts in forging the endorsement of the payee in each of the checks; 
and (2) the negligence of the Greenville Bank in guaranteeing the 
endorsement and collecting each of the checks without determining the 
genuineness of the endorsement of the payee named therein. ‘‘The 
customer of a bank, like everybody else, should ordinarily be held for no 
more than the proximate results of his acts of negligence, and should 
therefore not be liable for the unauthorized, unanticipated, intervening, 
criminal act of another.’’ See Glasscock v. First Nat. Bank of San 
Angelo, supra [114 Tex. 207, 266 S. W. 394, 36 A. L. R. 320]. No 
matter from what angle we look at the facts of this case, we encounter 
the rule that ‘‘. . . negligence of the maker is immaterial unless it is 
of a kind that directly and proximately affects the conduct of the 
banker in the performance of his duties; ...’’ and ‘‘it seems plain 
that only negligence which is a direct and proximate cause of the pay- 
ment can be effectual in making such a defense.’’ Jordan Marsh Co. 
v. Nat. Shawmut Bank, 201 Mass. 397, 87 N. E. 740, 748, 22 L. R. A., 
N. S., 205; Murphy v. Metropolitan Nat. Bank, 191 Mass. 159, 77 N. 
E. 693, 114 Am. St. Rep. 595. 
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Did the Nussbaums do anything to lead the bank to believe that 
they ratified the wrongful conduct of Beasley? We think not. The 
Nussbaums made no examination nor comparison of the endorsements 
on the returned checks they had issued in payment of the warrants 
with the endorsements that appeared on said warrants. However, the 
testimony is without dispute that the endorsements on the warrants, 
as well as the endorsements on the checks, were forged by Beasley. If 
appellees had made such an examination or comparison, it does not 
follow that Beasley’s wrongdoing would have been detected. The Com- 
mission of Appeals, in Liberty State Bank v. Guardian Savings & Loan 
Ass’n, 127 Tex. 311, 94 S. W. 2d 133, held: ‘‘The duty imposed upon 
the depositor to examine his pass book and vouchers does not extend 
to an examination of the signatures of the payees on the returned vouch- 
ers, as it is the duty of the bank to determine the genuineness of a 
payee’s indorsement, and the depositor is not expected to know his 
signature, and the fact that an agent in the employ of the depositor 
has forged the payee’s indorsement does not affect the rule.’’ W. A. 
Bush, assistant cashier and teller of the Greenville Bank, testified sub- 
stantially that he, himself, did not make any effort to ascertain the 
genuineness of the signature of L. M. Jones, secretary-treasurer of said 
corporation, whose purported signature appeared endorsed on the Nuss- 
baum checks, because the account was opened by a responsible party. 
‘‘He (referring to Beasley) brought the account in and said that he 
was going to write checks on it.’’ ‘‘Before a defendant bank would 
become entitled to escape its liability for payment of a forged check 
it must be shown that the bank itself was free from negligence.’’ Union 
Tool Co. v. Farmers & Merchants Nat. Bank of Los Angeles, 192 Cal. 
40, 218 P. 424, 427, 28 A. L. R. 1417; Leather Mfg. Nat. Bank v. 
Morgan, 117 U. 8. 96, 6 S. Ct. 657, 29 L. Ed. 811. It is true that 
after Beasley opened said company account with the Greenville Bank 
that the plaintiffs endorsed the checks payable to them, which Beasley 
had forged against said account to redeem maturing warrants, but it 
is also true that six of the Julius Nussbaum checks in question had 
been issued and collected through the Greenville Bank by Beasley 
forging the endorsement of said company thereon before he had opened 
said company account with said bank, and the proceeds thereof had 
been credited to the individual account of Beasley. Moreover, from 
1930 to 1933, school vouchers of the Hunt County School District, 
payable to the Sanitary Appliance Company, Inc., were presented for, 
payment to the Greenville Bank and same were paid by the Greenville 
Bank (it being the depository of the Hunt County School District). 
Each of the aforesaid vouchers bore the correct endorsement of said 
company, by L. M. Jones, secretary-treasurer. These vouchers had 
been collected through a Houston bank and the endorsement of: the Sani- 
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tary Appliance Co., Inc., had been guaranteed. These vouchers then 
remained on file with the Greenville Bank after payment from a week 
to a month and were then returned to the bookkeeping department of 
the Hunt County School District in the town of Greenville, but were 
accessible to the Greenville Bank. In 1932 to 1933, during the time 
when the Hunt County vouchers were coming into the bank for pay- 
ment with the correct endorsement of said company, there were being 
presented to said bank for payment by Beasley the checks drawn by 
Julius Nussbaum on the Mexia Bank, payable to said company and 
bearing the forged endorsement of said company. The bank, with full 
knowledge of the correct endorsement of the Sanitary Appliance Co., 
Ine., paid the checks as and when presented by Beasley without deter- 
mining the genuineness of the endorsement of the payee named in the 
checks issued by the Nussbaums and, in addition thereto, placed its 
stamp of approval on the forged endorsements on said checks by guar- 
anteeing all prior endorsements thereon. First Nat. Bank of Winns- 
boro v. First Nat. Bank of Quitman, Tex. Com. App., infra. There 
was evidence to the effect that the difference in the forged endorsements 
and the correct endorsements could be detected. It is also true that in 
April, 1934, the cashier of the Greenville Bank (after Beasley had 
opened said company account in February, 1934) wrote said company 
at Houston, Texas, to this effect: ‘‘We hold one share of your stock 
as collateral to a debt. We will appreciate your advising us if you 
will be interested in purchasing this stock and, if so, at what price. 
We will appreciate very much an offer from you for this stock.’’ This 
letter was returned to the Greenville Bank with the pencil notation: 
“Do not know of a buyer at this time.’’ The notation was not signed 
by anyone but was dated April 14, 1934. As we view the record, 
there is no evidence whatsoever that the Nussbaums ratified the wrong- 
ful conduct of Beasley, or that the Nussbaums’ dealings with Beasley 
in any manner induced or caused the Greenville Bank to fail to deter- 
mine the genuineness of the endorsement of the payee in the checks 
issued by the Nussbaums in payment of the warrants. On the contrary, 
we think the undisputed evidence shows that the Greenville Bank acted 
and relied upon its own judgment. In the light of the foregoing un- 
disputed record and the rule of law applicable thereto, we are of the 
opinion that there is neither evidence of ratification nor estoppel in this 
eause (Coleman Drilling Co. v. First National Bank of Burkburnett, 
Tev. Civ. App., 252 S. W. 215, writ refused); and that when the rule 
“announced in Liberty State Bank v. Guardian Savings & Loan Associa- 


tion, supra, is applied to the facts of this case, it fixes liability on the 
banks. 


Appellant contends that the Mexia Bank had a complete defense 
against the Nussbaums’ cause of action, and that it failed to present 
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it in good faith, and that therefore it cannot recover over against the 
Greenville Bank. The basis of this contention is substantially that the 
Nussbaums own more than two-thirds of the capital stock of the Mexia 
Bank; that Harold and Claude are both directors; that Harold is presi- 
dent of the bank; and that they are, in effect, suing themselves in an 
effort to make the Greenville Bank bear the loss caused by their negli- 
gent conduct. The Mexia Bank was a corporate entity and its active 
officers and employees were selected by the Board of Directors, and 
such officers and employees conducted the affairs of the bank. The 
evidence is undisputed that the Greenville Bank placed upon the Nuss- 
baum checks ‘‘All prior endorsements guaranteed,’’ which endorsement 
was relied upon by the Mexia Bank acting in good faith in paying 
said checks. As we view the record, the Mexia Bank had no defense 
against the Nussbaums’ cause of action. Labor Bank & Trust Co. v. 
Adams, Tex. Civ. App., 23 S. W. 2d 814; Farmers State Bank of 
Merkel v. United States, 5 Cir., 62 F. 24 178. We do think it appears 
from the record that the attorneys from the Mexia Bank were not in 
sympathy with the defense asserted by the Greenville Bank, but it does 
not appear that this in any manner interfered with or hindered the 
Greenbille Bank in presenting its defense to the Nussbaums’ cause of 
action. The general rule is: ‘‘The implied contract between the banker 
and his depositor in regard to the depositor’s checks is that the banker 
will pay them from his deposit to the persons to whom he orders pay- 
ment to be made. When a definite order is made in the check, the 
duty of the banker is absolute, as a general rule, to pay only in ac- 
cordance with the order. If payment is to be made to the order 
of the person named in the check, and if he orders the payment to be 
made to another person, it is the duty of the banker to see that the 
signature of the payee is genuine.’’ See Jordan Marsh Co. v. National 
Shawmut Bank, supra; Murphy v. Metropolitan National Bank, supra. 
‘“The bank’s duty to make charges against the depositor’s account only 
on his authentic order and genuine indorsements is absolute—con- 
tractual. It is not simply a question of using due care and of offsetting 
negligence against contributory negligence. To be available as a defense 
the negligence of the depositor must be of such nature as to interfere 
with the bank’s performance of its contract, and in effect amount to a 
representation operating as an estoppel.’’ American Sash & Door Co. v. 
Commerce Trust Co., 332 Mo. 98, 56 S. W. 2d 1034, 1038, points 4-6. 
The Mexia Bank wholly failed to determine the genuineness of the 
endorsement of the payee in the Nussbaum checks, as did the Greenville 
Bank. Los Angeles Investment Co. v. Home Savings Bank, 180 Cal. 601, 
182 P. 293, 5 A. L. R.. 1193. The evidence is undisputed that the Nuss- 
baums had nothing to do with the Mexia Bank’s failure to discover 
such forgery by Beasley. On the other hand, the evidence is undisputed 
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that the Mexia Bank paid said checks because the Greenville Bank had 
guaranteed all prior endorsements. First Nat. Bank of Winnsboro y. 
First Nat. Bank of Quitman, Tex. Com. App., 299 S. W. 856; Railroad 
Bldg. Loan & Savings Ass’n v. Bankers’ Mortgage Co., 142 Kan. 564, 
51 P. 2d 61, 102 A. L. R. 140; Life Ins. Co. of Virginia v. Edisto Na- 
tional Bank, 166 S. C. 505, 165 S. E. 178; Washington Mechanics’ Say- 
ings Bank v. District Title Ins. Co., 62 App. D. C. 194, 65 F. 2d 827. 

Error is assigned to the action of the trial court in permitting Harold 
Nussbaum to testify to conversation with his deceased father. We have 
considered this assignment very carefully and are of the opinion that 
it does not present error for two reasons: (1) the conversation was 
wholly immaterial and irrelevant on the controlling issues in the case; 
and (2) the cause having been tried before the court without a jury, 
the admission of illegal evidence is not cause for reversal when there 
is sufficient legal testimony to justify the court’s finding. Schleicher v. 
Markward, 61 Tex. 99, point page 102; Ferguson v. Ferguson, Tex. 
Com. App., 23 S. W. 2d 673. 


TAKING INSTRUMENT AFTER MATURITY 


Federal Chemical Co. v. Hitt, Court of Appeals, Missouri, 155 S. W. Rep. 
(24) 899 


The fact that the maker of a note signed the note merely as an 
accommodation to the named payee, is always a defense against the 
payee, or anyone taking from the payee, after maturity of such note. 

In this case the holder of a note, who had acquired it from the 
payee, sued the maker for the money. The maker of the note offered 
substantial evidence supporting his contention that he signed the 
note without consideration as accommodation to the payee. More- 
over, the maker of the note also testified that the note became due 
by demand for payment before the present holder of the note 
acquired it. The jury found that the note matured before it was 
acquired by the present holder of the note and accordingly, the court 
sustained a verdict to the effect that the maker did not have to pay 
the note. 


Action on a note by the Federal Chemical Company against R. M. 
Hitt. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

J. L. Bess, of West Plains, for appellant. 

E. V. Kell and M. E. Morrow, both of West Plains, for respondent. 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §640. 
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BLAIR, P. J.—From appellant’s abstract of the record, which we 
deem sufficient for the purpose, we quote the following: 


‘‘This action originated in the Circuit Court of Oregon County and 
is founded on a promissory note in the principal sum of $4,000.00. A 
jury trial was had in said cause on the 15th day of July, 1940, resulting 
in a verdict and judgment in favor of defendant. A motion for new 
trial was duly filed and cause continued on motion from term to term 
until the July term of said Court, 1941, when motion was overruled by 
the Court and cause appealed to this Court. 

‘‘The promissory note in suit is as follows: 


‘¢<Humbolt, Tenn., January 4, 1938, On Demand after date, I, we, 
or either of us promise to pay to the order of Wilson M. Stroud, the 
sum of Four Thousand No/100 Dollars. 

‘* ‘Negotiable and payable at the Merchants State Bank, of Humbolt, 
Tennessee, for value received. 

‘¢ <The drawer and endorsers severally waive presentment for pay- 
ment, protest and notice of protest and non payment of this note, and 
agree to pay all reasonable attorney and collectors fees for collecting 
same, by suit or otherwise ; and we authorize the holder hereof to extend 
the payment of the same, or any part thereof, without impairing our 
several or joint liabilities. 

R. M. Hitt.’ 
Said note being endorsed on back thereof: 
‘Wilson M. Stroud.’ 


‘*The plaintiff’s petition states that it is a Kentucky corporation, with 
power to contract, sue and be sued and that defendant is an individual 
trader, within the jurisdiction of the Court. It further alleges that 
it is the lawful owner and holder in due course, for value and before 
maturity of said promissory note which is therein fully set out as above; 
that it is long past due and wholly unpaid and that demand has re- 
peatedly been made for payment. 

‘‘The prayer asks judgment for $4000.00 together with 6% interest 
per annum thereon from date, together with a reasonable attorneys fee 
and costs of the action.’’ 


Upon his demurrer being overruled, respondent filed the following 
answer : 


‘‘Now comes defendant in the above entitled cause and for answer 
to Plaintiff’s petition admits the execution of the demand note sued on; 
but denied (s) each and every allegation in said petition contained that 
is not herein expressly and specifically admitted to be true; and defend- 
ant particularly denies that plaintiff is a purchaser for value before 
maturity of said note. 

‘‘Further answering the petition defendant says that he and the 
payee in said note and the payee’s father were interested in a fruit 
marketing business at Humbolt, Tennessee, in which it was agreed 
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among them that defendant’s time and skill would be placed in said 
business against their money; and that in no event should defendant 
pay any cash in said business. That in the course of said business said 
parties had to borrow some cash from a bank, as they represented and 
stated to defendant, in order to carry out their part of said contract, 
and asked defendant to execute a note to one of them as an accommoda- 
tion to them, for use by them in borrowing such money from the bank, 
assuring defendant at the time that they would hold him harmless 
thereon. Believing and relying. on their said statements and promises 
defendant was thereby induced to execute an accommodation note to 
them, which was wholly without consideration, and the note sued on is 
a renewal thereof which was wholly without consideration. Defendant 
further says that plaintiff had full knowledge and notice of all the 
above stated facts, and has entered into a conspiracy with the payee of 
said note to try to prevent this defendant from making his full defense 
to this action on this note. And in pursuance of such conspiracy the 
plaintiff accepted said demand note from the payee, long after its matu- 
rity under the law and without paying anything of value therefor; and 
is thereby trying to assist the payee to commit a fraud upon this de- 
fendant, 


‘Wherefore, defendant prays judgment herein, together with his 
costs. ’” 


Thereupon plaintiff filed its motion for a judgment on the pleadings 
and said motion being overruled, filed its reply as follows: ‘‘Comes now 
the plaintiff and still insisting on its right to have judgment on the 
pleadings denies each and every allegation of new matter set up in 
defendant’s answer and prays that its petition may in all things be 
sustained and for judgment as therein’ prayed.’’ 

On July 15, 1940, omitting signature, the jury returned the following 
verdict : ‘‘We, the jury find the issues in favor of the defendant, R. M. 
Hitt.’’ 

On the same day and at the same term of court, plaintiff below filed 
its motion for new trial, which, after several terms of court, was over- 
ruled and respondent filed its affidavit for appeal, and appeal was 
granted to this court on July 14, 1941, and the bill of exceptions was 
approved by the successor trial judge and was duly filed in said court. 

Here plaintiff (appellant) makes the following assignments of error: 


**1. Failure of the Court to grant plaintiff’s motion for judgment 
on the pleadings. 

‘*2. The Court’s refusal to sustain plaintiff’s motion to strike out 
second paragraph of defendant’s amended answer. 

‘<3. The Court erred in ruling out competent testimony offered by 
the plaintiff. 

‘‘4. The admitting by the Court of incompetent and irrevelant evi- 
dence over the objections of the plaintiff. 
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‘5. Refusal by the Court of a directed verdict for plaintiff. 

‘“6. The giving by the Court on part of defendant, instructions 
No. 4, 5, 6, 7, 8 and 9. 

‘7. Refusal of Court to grant motion for a new trial.’’ 


We will discuss these in their order. 

Appellant’s first assignment of error goes to the failure of the trial 
court to grant appellant’s (plaintiff’s) motion for judgment on the 
pleadings. The petition counted on the execution of the note and the 
non-payment of said note, and pleaded that plaintiff (appellant here) 
was the holder and owner of said note for value before maturity thereof, 
and that said note was long past due and unpaid. Defendant (respond- 
ent here) pleaded in his answer that the original note was given to the 
payee without consideration and as an accommodation and that the 
note sued on was merely a renewal of said original note and that the 
note sued on was also without consideration and given as accommoda- 
tion and that the note sued on became due before it was acquired by 
plaintiff and without payment of value therefor. 

The fact, if a fact, that the maker of a note signed the note merely 
as an accommodation to the named payee, is always a defense against 
the payee, or any one taking from payee, after maturity of such note. 
8 C. J. p. 259, See. 409; 11 C. J. S., Bills and Notes § 746; 8 C. J. p. 
260, See. 410; 11 C. J. S., Bills and Notes, § 748. 

Knowledge that the paper was accommodation paper does not prevent 
its enforcement in the hands of a holder for value before maturity. 
8 C. J. p. 261, See. 410, and Missouri cases cited under Note 53; 11 
C. J. S., Bills and Notes, § 748. 

So the question in this case is, Did plaintiff acquire the paper for 
value before maturity? The jufy has found that the paper matured 
before it was acquired by plaintiff. The answer pleaded that plaintiff 
had knowledge of the facts of the paper before maturity. 

So our conclusion on this point is that the answer pleaded a defense 
and that the trial court properly overruled plaintiff’s motion for judg- 
ment on the pleadings. 

This also disposes of the second assignment of error that the trial 
court erred in refusing to strike out the second paragraph of defendant’s 
answer in which such defense was pleaded. 

The third assignment of error is that the trial court erred in ruling 
out competent testimony offered by the plaintiff. As no such ruling is 
pointed out in the brief, we must overrule this contention. 

The fourth assignment is that the trial court admitted ‘‘incompetent 
and irrelevant evidence’’ over the objection and exception of the plain- 
tiff. No other evidence is suggested. As we have ruled that the answer 
was sufficient, evidence in support of such answer was neither incom- 
petent nor irrelevant, and this assignment of error must be overruled. 
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The fifth assignment of error is that the trial court improperly 
refused to direct a verdict for plaintiff. This is but the ringing of the 
changes on the first and second assignments of error. There was what 
we must regard as substantial evidence by defendant that he gave the 
original note to Wilson B. Stroud as an accommodation and without 
consideration and that demand for the payment of the note in suit was 
delayed for more than a reasonable time and that actual demand was 
made before the note was acquired by plaintiff. In spite therefore of 
defendant’s letters, which tended to prove exactly the contrary state of 
facts, at least insofar as the note was said not to have been given for 
the bona fide consideration, the trial court properly submitted this issue 
of fact for the determination of the jury, because defendant testified 
to what he claimed were the facts. 

Plaintiff complains in assignment No. 6 to the giving of instructions 
4, 5, 6, 7, 8 and 9, at the request of plaintiff below. 

Instructions 4 and 5 merely told the jury that the note did not 
mature until after demand of payment within a reasonable time. De- 
fendant also testified that actual demand was made at a time which 
was before said note was shown to have been sold to plaintiff. Defend- 
ant had the right to have the instructions based on his testimony, and 
the giving of instructions 4 and 5, in view of such testimony, was not 
error. Under the evidence of defendant, it was for the jury to say 
whether the demand was reasonably made, even if it believed that no 
actual demand was made before the note was transferred. 

Considering instruction No. 6, we see no objection to the definition 
of the words therein ‘‘acecommodation paper.’’ It was the contention 
of defendant that he signed the original note and its renewal, entirely 
without consideration and as an accommodation to the payee, and this 
instruction defined what was meant by ‘‘accommodation paper,’’ and 
therefore was based upon substantial evidence of the defendant. A 
renewal of a note issued for an accommodation is subject to the same 
defense as the original note. Ford v. Ford Roofing Products Co., 
Mo. App., 285 S. W. 538, loe. eit. 541 (8, 9), and cases cited therein. 

Instruction No. 7 was simply based on Sections 3067 and 3068 of the 
1939 Statutes (Sections 2680 and 2681, R. S. Mo. 1929), and is unobjec- 
tionable, in view of this record showing defendant’s sworn testimony 
that said note became due by demand of payment before it was acquired 
by plaintiff. The jury even had the power to find that demand of pay- 
ment was delayed for an unreasonable time. 


Instruction No. 8 is the timeworn and often approved instruction 
on the province of the jurors as to the credibility of the witnesses. 

The giving of instruction No. 9 is assigned as error, but as the 
abstract contains no instruction No. 9, we cannot consider such as 
assignment. The transcript filed here shows that instruction No. 9 
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was as to the rights of the jury to return a three-fourths verdict and 
is unobjectionable. As the verdict of the jury was unanimous, we will 
not even consider instruction No. 9. At most, it was entirely harmless. 

The last assignment is assignment No. 7. Outside of the matters 
heretofore discussed, the motion for new trial raised the issue that the 
verdict was against the weight of the evidence. 

When the trial court, or the successor judge, overruled the motion 
for new trial, he advised this court that he approved the finding of 
facts made by a jury of his county in favor of a resident of that county 
against a corporation of another state, and this court and any appellate 
court are bound by a finding of the trial court and the successor judge, 
that the verdict of the jury is not against the weight of the evidence, if 
there is any substantial evidence to support the verdict of the jury, and 
this court is helpless to interfere, even though it might have made a 
different finding of facts in the ease. 

In this view of the right of the trial judge, or his successor, to pass 
upon the sufficiency of the testimony to support the verdict and our 
own view of claimed procedural errors, there is nothing for this court 
to do but affirm the judgment. It is so ordered. 


RELEASE FROM PRIMARY LIABILITY ON 
NEGOTIABLE INSTRUMENT 


Shiflet v. Marley, Supreme Court of Arizona, 118 Pac. Rep. (2d) 1107 


A party primarily liable on a negotiable instrument can only be 
released from such liability in one of the ways set forth in the statute, 
that is, (a) payment by or on behalf of the principal debtor, (b) 
payment by the party accommodated, (c) cancellation, (d) any other 
act which would discharge a simple contract for the payment of 
money, and (e) by the principal debtor becoming the owner at or 
after maturity. One primarily liable on a negotiable instrument is 
not released by extension of time given to another person who is 
also primarily liable, since that is not one of the methods provided 
for by statute relating to the release of one primarily liable on a 
negotiable instrument. 

In this case mortgaged property was deeded to the grantees sub- 
ject to the mortgage. An agreement was entered into between the 
mortgagee and the grantees by which the mortgagee extended the 
time of payment of the mortgage note and reduced the interest, and 
by which the grantees agreed to pay the mortgage note. It was held 
that this did not change the position of the mortgagors from the 
position of primary liability to secondary liability. Moreover the 


NOTE — For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §892. 
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agreement did not constitute a novation which would release 
the mortgagors from their primary liability on the note, where the 
mortgagors did not participate in or consent to the agreement. 


Action to foreclose a mortgage by May B. Marley against R. C. 
Shiflet and Leona M. Shiflet, his wife. From a judgment for the plain- 
tiff, the defendants appeal. 

Affirmed. 

Cox & Hibbert, of Phoenix, for appellants. 

Woolf & Shute, of Phoenix, for appellee. 


LOCKWOOD, C. J.—This is an appeal by R. C. Shiflet and Leona 
M. Shiflet, his wife, defendants, from a judgment in favor of May B, 
Marley, plaintiff. The facts shown by the record are not in serious 
dispute and may be stated as follows: In March, 1931, plaintiff loaned 
to defendants $6,000, for which they executed a negotiable promissory 
note payable in three years and bearing interest at 8% per annum, 
payable quarterly. Concurrently, to secure the payment thereof, they 
gave plaintiff a mortgage on certain real property in Phoenix, which 
contained the usual covenants that mortgagors would keep the property 
insured, pay the taxes, and the like. In 1933 defendants conveyed the 
mortgaged property to Harry A. and Ethel Phillips, subject to the 
mortgage. In 1937 the latter conveyed the property to 8. K. and Anna 
Phillips, also subject to the mortgage. In neither of these deeds did 
the grantees agree to assume or pay the debt. The original note, at 
the time of the last conveyance to 8. K. and Anna Phillips, was long 
overdue, and they entered into the following agreement with plaintiff: 


‘*That Whereas, on the 10th day of March, 1931, R. C. Shiflet and 
Leona M. Shiflet, husband and wife, executed a promissory note in 
favor of the party of the first part for the principal sum of Six 
Thousand Dollars ($6,000.00) payable three years after date and 
secured by a mortgage upon the following described real property, to 
wit: (Deseription follows) 

‘‘And Whereas, the parties of the second part are now the owners 
of said real property as evidenced by deeds of conveyance duly executed, 
acknowledged, and recorded in the Recorder’s office of said Maricopa 
County ; 

‘“‘And Whereas, said promissory note had not been paid and the 
said May B. Marley agrees to extend the time of payment thereof up 
to and until the 10th day of March, 1940, reducing, however, the interest 
payable on said sum from the amount provided for in said note to 6% 
per annum, interest payable monthly. 

‘‘Now, Therefore, in consideration of such extension, the said 8. K. 
Phillips and Anna Phillips agree to pay said promissory note with 
interest thereon at the rate of 6% per annum, interest payable monthly, 
upon the said 10th day of March, 1940, reserving the right, however, 
to pay the principal sum of said note at any time prior to said date, 
together with interest thereon up to said date of payment. 
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‘‘In Witness Whereof, the parties hereto have set their hands this 
20th day of February, 1937. 
‘‘May B. Marley 
‘‘Party of the First Part 
‘*S. K. Phillips 
‘*Anna Phillips 
‘“Parties of the Second Part.”’ 


Defendants had no knowledge of this agreement until after this 
action was begun, nor did they ever approve or ratify it. 

Between the years 1932 and 1939 the state, county and city taxes 
had become delinquent in a large degree, and on December 4, 1939, 
plaintiff paid the accrued taxes, with the interest and penalties, in order 
to protect her interest in the property. 


In November, 1939, there was a default in the payment on the prin- 
cipal and interest due on the note, as modified by the above agreement, 
and plaintiff filed her action in the superior court, setting up the note 
and mortgage, together with the amount due thereon, asking for a 
receivership and judgment against defendants and S. K. and Anna 
Phillips for the amount which it was alleged was due under the note and 
mortgage, with interest, attorney’s fees, and for a foreclosure of the 
mortgage, with the usual deficiency judgment. The Phillips defaulted. 
The Shiflets set up in defense that S. K. and Anna Phillips had agreed 
with the defendants that they would assume and pay the mortgage, 
and that plaintiff, as a part thereof and without the knowledge of 
defendants, extended the time of payment and the rate of interest; that 
at the time the original mortgage became due the value of the premises 
was greater than the amount due thereon, so that had the mortgage 
been then foreclosed it would have sold for more than enough to pay 
what was due. The prayer of defendants was that plaintiff take nothing 
against them by way of a deficiency judgment, and that the property 
alone be held liable for the indebtedness so far as they were concerned. 

The question before us is whether, under the facts as above set forth, 
plaintiff was entitled to a deficiency judgment against defendants 
Shiflets. 

It is urged on behalf of defendants that by the agreement between 
the Phillips and plaintiff, as above set forth, they ceased to be the prin- 
cipal debtors and became mere sureties for the payment by the Phillips 
of the indebtedness, and that the extension of time provided in said 
agreement released them. 


It is the position of plaintiff that the suit was on a negotiable promis- 
sory note, and that an extension of time to one liable for the debt shown 
by such a note does not release another person primarily liable thereon, 
and that the Shiflets, upon all the facts, were still primarily liable upon 
the note. 
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Defendants rely upon the case of Seale v. Berryman, 46 Ariz. 233, 
49 P. 2d 997, 101 A. L. R. 618, while plaintiff insists the situation is 
governed by the rule laid down in Cowan v. Ramsey, 15 Ariz. 533, 140 
P. 501, and Young v. Carr, 44 Ariz. 223, 36 P. 2d 555. 

We have examined the cases in question as applied to the conten- 
tions of the respective parties herein and find no conflict in the rules 
there laid down. In Cowan v. Ramsey and Young v. Carr, supra, we 
held that a party primarily liable on a negotiable instrument could 
only be released from such liability in one of the ways set forth in the 
statute, that is, (a) payment by or on behalf of the principal debtor, 
(b) payment by the party accommodated, (c) cancellation, (d) any 
other act which would discharge a simple contract for the payment 
of money, and (e) by the principal debtor becoming the owner at or 
after maturity, and that one primarily liable on such a note was not 
released by an extension of time given to another who was also pri- 
marily liable. We reaffirm that as the law of this jurisdiction. § 52- 
184, A. C. 1939. 

Defendants were undoubtedly primarily liable on the notes sued on, 
and unless it was discharged in one of the ways mentioned above, they 
were still liable thereon, and the extension of time for payment granted 
to the Phillips would not release them. The note was not paid, it was 
never cancelled, nor did the principal debtor become its owner at any 
time. Was the note thén discharged by ‘‘any other act which would 
discharge a simple contract’’? It seems to us that on the facts of this 
ease, there is but one manner in which this could have been done, and 
that is, if the facts above set forth constitute a novation, for it is a 
truism that a novation discharges any simple contract. 

A novation is defined as being the substitution, by mutual agree- 
ment, of any debtor or creditor for another, or the substitution of a new 
debt or obligation for the existing one, whereby the old debt is extin- 
guished. Price v. Barnes, 7 Ind. App. 1, 31 N. E. 809, 34 N. E. 408; 
McCartney v. Kipp, 171 Pa. 644, 33 A. 233. Was the agreement be- 
tween plaintiff and the Phillips a valid one which substituted a new 
debtor for the old one and extinguished the original debt? If it did, 
there was a novation, and the requirement of the negotiable instruments 
act was satisfied, for such an act would discharge a simple contract for 
the payment of money. If it was not, there was no novation and the 
liability of the Shiflets remains the same. Under no circumstances do 
we think the facts show a change in the position of the Shiflets from 
one primarily liable on the note to one secondarily liable. Either they 
were released from all personal liability, or they were still primarily 
liable. 

To constitute a novation by the substitution of a new debtor for an 
old one, there must be a mutual agreement among three parties, the 
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creditor, his debtor and the intended new debtor, whereby the liability 
of the last named is substituted for that of the original debtor and the 
original debt is extinguished. Temple v. Teller Lbr. Co., 46 Colo. 497, 
106 P. 8; Fuller v. Stout, 66 Okl. 15, 166 P. 898, L. R. A. 1918B, 108; 
Wilcock v. Baker, 65 Utah 435, 238 P. 253; Vawter v. Rogue River 
Valley Canning Co., 124 Or. 94, 257 P. 23, 262 P. 851. And it is neces- 
sary that not only the creditor and the new debtor agree to the sub- 
stitution and release, but that the original debtor be also consulted and 
consents to the new arrangement. Temple v. Teller Lbr. Co., supra; 
Swift & Co. v. Colvert, 104 Okl. 130, 230 P. 510; Wileock v. Baker, 
supra; Maddy v. National Life Ins. Co., 156 Minn. 375, 194 N. W. 
880; Independent School Dist., etc., in Cassia County, v. Porter, 39 
Idaho 340, 228 P. 253; Ryan. v. Pistone, 89 Hun 78, 35 N. Y. S. 81; 
Owen Tire Co. v. National Tire, ete., Co., 244 Mass. 522, 138 N. E. 911. 

The evidence shows clearly and without contradiction that defend- 
ants were never consulted in regard to the agreement above set forth 
and knew nothing of it until the action was brought and, even then, in- 
stead of accepting it and agreeing thereto, attempted to repudiate any 
connection therewith. Such being the case, there was no novation and 
no release of the original debtors by the plaintiff. 

Upon a careful examination of Seale v. Berryman, supra, relied upon 
by defendants, we think there is no conflict with the conclusion thus 


reached. In that case we stated the law to be as follows [46 Ariz. 233, 
49 P. 2d 999, 101 A. L. R. 613]: 


‘« |. It is further the law that if, with full knowledge of the facts 
B accepts one of A’s grantees as the debtor in place of A, such a con- 
tract is binding and B must then look to the debtor whom he has so 
accepted for the payment of the debt. Holmes v. Bennett, 14 Ariz. 
298, 127 P. 753. 

‘“‘The real issue in this case is over the contention of defendants 
Seale that, when A has sold part of the mortgaged property to C and D, 
and only the latter assumes the payment of the original debt, C’s con- 
veyance being merely subject to the mortgage, if B accepts D as the 
principal debtor in place of A and grants an extension of the time of 
payment of the original indebtedness to D without the consent of C, 
such extension discharges the lien of the mortgage upon the property 
2 ee 

‘In the present case there can be no question that by the extension 
of time above set forth to the Mungers plaintiff accepted them as the 
principal debtors and did release all rights to a personal judgment 


against the Englishes. Does this release the property of defendants 
from the mortgage? .. .’’ 


While we do not use the word ‘‘novation’’ in the ease, it is evident 
from the language quoted that the question of a failure of the original 
debtor to consent to the assumption of the debt by another did not enter 
into the case and it was assumed by all parties that the substitution of 
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a new debtor for the original debtor was with the consent and approval 
of all three parties, the original debtor, the new debtor and the creditor, 
and, therefore, the original debtor was released from any personal lia- 
bility. The real issue contested and decided was as to the effect of such 
a release on the liability of the mortgaged land for the debt. 

Since the record shows affirmatively that the original debtors did 
not participate in, nor consent to, the agreement between plaintiff and 
the Phillips, above set forth, there was no novation such as would re- 
lease them from their liability on the note, and the court properly 
rendered the judgment which it did. 


MATERIAL ALTERATION OF PROMISSORY 
NOTE 


Haskell v. Lason, Supreme Court, 31 N. Y. Supp. (2d) 729 


The defense of discharge arising out of an extension of time 
of payment of a note is available only to persons secondarily liable 
on the note, whereas the defense arising out of extension, if extension 
is a material alteration, may be relied on by all persons who have 
not assented. 


In this case notations were written on a note after execution 
extending time of payment from June 4, 1938 to December 4, 1938, 
and thereafter to June 4, 1939. It was held that the notations con- 
stituted prima facie at least a change in time of payment, and hence 
a material alteration within statute defining any alteration chang- 
ing time of payment as a material alteration which voids the instru- 
ment when made without assent of parties liable. 


Action on a note by Edward W. Haskell against George Lason 
and another. On plaintiff’s motion for summary judgment under rule 
113 of the Rules of Civil Practice. 

Motion denied. 

Warren M. Anderson, of Binghamton, for plaintiff. 

V. H. & H. R. Multer, of Binghamton (V. H. Multer, of Bingham- 
ton, of counsel), for defendant Esther Lason. 


DEYO, J.—This is an action brought on a promissory note in the 
amount of $300, due June 4, 1938, which purports to be signed by 
both defendants as co-makers. The answer of the defendant Esther 
Lason denies that the note set forth in the complaint is a true copy 
of the note which she signed. Two separate defenses are then interposed, 


NOTE —For similar decisions see Banking’ Law Journal Digest (Fifth 
Edition) §65. 
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one to the effect that the time for payment of the note was extended 
without defendant’s knowledge or consent, and that the instrument 
thereupon became void as against her as an accommodation maker, and 
a second separate defense to the effect that the note has been materially 
altered by changing the time of payment, which alteration was not 
authorized or assented to by this defendant. The affidavits disclose that 
the alterations and extensions of time upon which this defendant relies 
were two in number and were written upon the face of the instrument 
after delivery, immediately above the signatures of the defendants, 
extending its time of payment first to December 4, 1938, and again to 
June 4, 1939. The plaintiff contends that the money was loaned to 
both defendants for their mutual, financial assistance and that the ex- 
tensions of time were made at their mutual request and with their 
mutual knowledge and consent. This defendant maintains that the 
proceeds of the note were for her co-defendant’s sole benefit; that no 
demands were ever made upon her and that she never knew or con- 
sented to any extensions in the time of payment. This defndant’s first 
contention that she was discharged by reason of the extension agreement 
might be tenable if her relation to the plaintiff was that of a surety, for 
under such circumstances an extension of time may discharge the per- 
son secondarily liable, both under the rules of the common law and 
pursuant to the provisions of the Negotiable Instruments Law. National 
Park Bank of New York v. Koehler, 204 N. Y. 174, 97 N. E. 468; 
Negotiable Instruments Law, § 201, subd. 6. However, this is not 
the situation herein presented, for even though this defendant was an 
accommodation maker she is none the less primarily liable on the in- 
strument. Negotiable Instruments Law, § 3. She did not stand in the 
position of a surety, and hence was not relieved by an extension of 
time given without her consent. Nat. Citizens’ Bank of City of New 
York v. Toplitz, 81 App. Div. 593, 81 N. Y. S. 422; affirmed on other 
grounds, 178 N. Y. 464, 71 N. E. 1; Adamson v. Adamson, 251 App. 
Div. 187, 191, 295 N. Y. S. 506; Matter of Craven’s Will, 171 Misc. 
825, 828, 13 N. Y. S. 2d 987; Goldberg v. Albert, 161 Mise. 281, 291 
N. Y. S. 855; Stricks v. Siegal, 138 Mise. 266, 245 N. Y. S. 372; 
Clausen-Flanagan Brewery v. Luther, 97 Mise. 650, 162 N. Y. S. 281. 
Nor was any demand for payment necessary in order to hold this de- 
fendant. Negotiable Instruments Law, § 130; Baldwin’s Bank of Penn 
Yan v. Smith, 215 N. Y. 76, 79, 109 N. E. 188, L. R. A. 1918 F., 1087, 
Ann. Cas. 1917A, 500. 

We are confronted with an entirely different situation in so far as 
the second affirmative defense is concerned. As Judge Personius so 
ably pointed out in Keeler v. Templeton, 164 Mise. 113, 119, 298 
N. Y. 8. 193, motion denied 165 Mise. 392, 300 N. Y. S. 868, the Negotia- 
able Instruments Law recognizes two distinct defenses which may arise 
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out of an extension of the time of payment. The one afforded by Sec- 
tion 201 of the Negotiable Instruments Law is only available to persons 
secondarily liable on the instrument, while that provided by Section 
205, if the extension be a material alteration, may be relied upon by 
all persons who have not assented. Section 206 of the Negotiable In- 
struments Law defines a material alteration in the following words: 
‘‘Any alteration which changes... 3. The time... of payment 

. is a material alteration.’’ From the pleadings and affidavits sub- 
mitted, it appears that when the note was executed by this defendant 
it was payable on June 4, 1938. Subsequently, the extensions previously 
referred to were written in. Prima facie, at least, this constitutes a 
change in the time of payment, and hence a material alteration within 
the definition set forth in Section 206, Negotiable Instruments Law. 
New Rochelle See. Co. v. Mayer, 270 N. Y. 52, 200 N. E. 71; Manuface- 
turers’ Trust Co. v. Steinhardt, 265 N. Y. 145, 191 N. E. 867; Nat. 
Ulster Co. Bank v. Madden, 114 N. Y. 280, 286, 21 N. E. 408, 11 Am. 
St. Rep. 633; Crawford v. West Side Bank, 100 N. Y. 50, 56, 2 N. 
E. 881, 53 Am. Rep. 152; Keeler v. Templeton, 164 Misc. 113, 298 
N. Y. S. 193, motion denied, 165 Mise. 392, 300 N. Y. 8S. 868; Abraham 
v. Sabbatino, 102 Mise. 511, 169 N. Y. S. 40. In a situation of this 
kind the intent of the payee in altering the instrument is apparently of 
no importance except as it may bear upon his right to recover upon 
the original indebtedness apart from the instrument itself. Booth v. 
Powers, 56 N. Y. 22. Triable issues relating to the facts and circum- 
stances surrounding the apparent alteration and concerning the assent 
or authorization, actual or implied, of this defendant to that alteration, 
are thus presented by the second affirmative defense, and summary 
judgment, therefore, may not be granted. Brawer v. Mendelson Bros. 
Factories, 262 N. Y. 53, 186 N. E. 200. 


ACCOMMODATION MAKER PRIMARILY 
LIABLE 





Harrison v. Cravens, Court of Appeals of Tennessee, 155 S. W. Rep. 
(2d) 873 





By the terms of the Negotiable Instrument Act an accommoda- 
tion maker is primarily liable upon a note even though he signed 
the word ‘‘Surety’’ after his name. 





NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§26, 1484. 
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Suit to recover a balance due on promissory note by J. P. Harrison 
against M. H. Cravens, A. C. Cravens and J. B. Reagon. From a judg- 
ment, dismissing the suit as to the last two-named defendants, plaintiff 
appeals in error. 

Reversed and judgment in favor of plaintiff entered. 

Ben E. Groce, of Byrdstown, for plaintiff in error. 

Ward R. Case, of Jamestown, for defendant in error Cravens. 

Will R. Storie, of Jamestown, for defendant in error Reagon. 


HOWELL, J.—This suit was instituted by plaintiff, J. P. Harri- 
son, for the amount due upon a promissory note payable to him in the 
sum of $1,000 upon which payments had been made until the balance 
due was $109.25. The note in full was as follows: 


‘‘ Attorneys Fee Note 
Byrdstown, Tenn. March 21st, 1938. 
$1,000.00 

On April 8th, 1938 after date we promise to pay to the order of J. P. 
Harrison $50.00 and $50.00 on the 8th of each month thereafter until 
paid, One Thousand & No/100 Dollars, Value received, If this note is 
not paid at maturity and is put in the hands of an attorney for col- 
lection, we agree to pay the cost of collection, including a reasonable 
attorney’s fee. 

M. H. Cravens 

A. C. Cravens, See. 

J. B. Reagon, surety.”’ 


On the back of the note were credits, the first one being $50 paid on 
April 14, 1938, and the last payment being $25 on June 13, 1940. There 
is no controversy about the credits or the amount of the balance due. 
The suit was brought in August, 1940. 

The facts are that M. H. Cravens bought an automobile from J. P. 
Harrison with which to carry mail from Livingston to Jamestown, 
Tennessee, for the sum of $1,000 payable $50 per month until paid in 
full. He procured the defendants J. B. Reagon and A. C. Cravens to 
sign the note with him, Reagon signing as Surety and A. C. Cravens 
writing ‘‘Sec.’’ after his name. Reagon and A. C. Cravens did not re- 
ceive any part of the consideration for the note but signed purely to 
accommodate M. H. Cravens, who was being paid $100 per month for 
carrying the mail and was to haul passengers also. M. H. Cravens at 
the time the note was given was also operating a grocery store and 
restaurant in Jamestown and was solvent. He afterwards became in- 
solvent, failed to pay the balance due upon the note and suit was 
brought. 

The original payee of the note J. P. Harrison is the plaintiff herein. 

Each of the defendants Reagon and A. C. Cravens filed pleas claim- 
ing that they were not liable for the balance due on the note because 
plaintiff brought his cause of action against them without having given 
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them notice of the dishonor of payment of the note as required in See- 
tion 7413 of the Code of Tennessee, and no waiver of: said notice of 
dishonor had been executed by them and the note itself contained no 
such waiver of notice. The plaintiff joined issue on these pleas. 

Upon the hearing a judgment was entered against M. H. Cravens 
for the amount sued for with interest, attorney’s fees and costs, the 
pleas of the defendants J. B. Reagon and A. C. Cravens were sustained 
and the suit dismissed as to them. The plaintiff after his motion for 
a new trial was overruled, prayed and was granted an appeal in the 
nature of a writ of error from the action of the Court in dismissing his 
suit as to J. B. Reagon and A. C. Cravens and has assigned errors as 
follows: 


‘‘Tt was error for the Court to allow the defendants, J. B. Reagon 
and A. C. Cravens to file their pleas of discharge under Section 7413 
of the Code. This section provides only the ‘drawers and indorsers’ be 
discharged for failure to give notice of dishonor,—it appearing on the 
face of the note that both of these defendants were accommodation- 
makers of the note sued on (Bill of Ex. p. 4, 5). 

‘‘It was error for the Court to allow defendants’, J. B. Reagon and 
A. C. Cravens, joint pleas averring that they are secondarily liable on 
the note, as only drawers, indorsers, acceptors and guarantors, may 
thus plead; Section 7384 makes the makers of a negotiable instrument 
primarily liable on the instrument which is executed by them as such 
‘makers.’ 

‘‘Tt was error for the Court to allow defendants, J. B. Reagon and 
that M. H. Cravens became insolvent after the maturity of the note sued 
on. Insolvency of a co-maker may not be pleaded unless and only after 
such accommodation maker has given notice to the holder of the debt 
to make collection against the principal maker, and such holder wilfully 
refused to proceed on maturity of the instrument to move against such 
principal maker and the accommodation maker. This the accommo- 
dation-maker failed to do. 

‘‘The Court erred in not rendering judgment in favor of the plain- 
tiff, J. P. Harrison, for the full amount of the note and costs, against 
the defendants, J. B. Reagon and A. C. Cravens, as parties primarily 
liable on the note which they acknowledge they signed before delivery 
to the plaintiff.’’ 


All the assignments will be considered together. The question there- 
fore to be determined is whether or not these two defendants are liable 
for the balance due on this note in the absence of notice of dishonor 
as provided by the negotiable instruments statute. A. C. Cravens did 
not know of the dishonor of the note until September, 1940 and Reagon 
was notified in June, 1940. 

Section 7413 of the Code which is relied upon by the defendants is 
as follows: ‘‘To whom notice of dishonor must be given.—Except as 
herein otherwise provided, when a negotiable instrument has been dis- 
honored by non-aecceptance or non-payment, notice of dishonor must 
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be given to the drawer and to each indorser, and any drawer or in- 
dorser to whom such notice is not given is discharged.’’ 
Section 7488 of the Code is as follows: 


‘‘When notice need not be given to drawer.—Notice of dishonor is 
not required to be given to the drawer in either of the following cases: 

‘*(1) Where the drawer and drawee are the same person; 

‘*(2) When the drawee is a fictitious person or a person not having 
capacity to contract; 

**(3) When the drawer is the person to whom the instrument is 
presented for payment; 

‘*(4) Where the drawer has no right to expect or require that the 
drawee or acceptor will honor the instrument ; 

‘*(5) Where the drawer has countermanded payment.’’ 


Section 7353 of the Code is as follows: ‘‘Liability of accommoda- 
tion party—An accommodation party is one who has signed the in- 
strument as maker, drawer, acceptor, or indorser, without receiving 
value therefor, and for the purpose of lending his name to some other 
person. Such a person is liable on the instrument to a holder for value, 
notwithstanding such holder at the time of taking the instrument knew 
him to be only an accommodation party.’’ 

The payee of a note may be the holder for value although Section 
7376, where a holder in due course is defined, does not include the payee 
or drawee. Farmers’ and Merchants’ Bank v. Bank of Rutherford, 115 
Tenn. 64, 88 S. W. 939, 112 Am. St. Rep. 817. See, also, Figuers v. 
Fly, 1387 Tenn. 358, 193 S. W. 117. 

This question is fully discussed by Chief Justice Green in the case 
of Snyder v. McEwen, 148 Tenn. 423, 256 S. W. 434. Also, see Nickey 
Bros. v. Lonsdale Mfg. Co., 149 Tenn. 391, 258 S. W. 776. 

An accommodation maker is primarily liable upon a note even 
though he signed the word ‘‘Surety’’ after his name. By the terms of 
the Negotiable Instrument Act he is primarily liable. Merchants’ 
Bank & Trust Co. v. Bushnell, 142 Tenn. 275, 218 S. W. 709. Love- 
lace-Farmer Co. v. Shaw, 4 Tenn. App. 458, Graham v. Shephard, 136 
Tenn. 418, 189 S. W. 867, Ann. Cas. 1918E, 804. 

Section 723 of American Jurisprudence, Volume 8 on page 398, is 
as follows: 


‘‘Sureties—A surety on a promissory note is not entitled to notice 
of its dishonor when due and unpaid. As between himself and prin- 
cipal, his liability may be dependent on their private agreement; but 
as to all others, he is primarily liable as a maker. This arises from the 
fact that his name appears along with that of the maker and that to 
third persons he is an apparent maker. Inasmuch as there is nothing 
on the face of the paper to show that any other agreement exists, credit 
is presumed to be extended to it with this understanding. The Uniform 
Act clearly points out the well-settled distinction between persons pri- 
marily liable and those secondarily liable on commercial paper. ‘The 
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“é 


person ‘‘primarily’’ liable on an instrument is the person who, by the 
terms of the instrument, is absolutely required to pay the same. All 
other parties are ‘‘secondarily’’ liable.’ A surety, it has been held, 
comes squarely within the definition of a person whose liability is pri- 
mary, for he is, by the terms of the instrument, absolutely required to 
pay the same.”’ 


In the case of Atlantic Life Insurance Co. v. Carter, 165 Tenn. 628, 
57 S. W. 2d 449, 450, Justice McKinney quotes extensively with ap- 
proval from the opinion in the case of Union Trust Company v. Mc- 
Ginty, 212 Mass. 205, 98 N. E. 679, Ann. Cas. 1913C, 525, in part as 
follows: 


‘‘ Approaching the act from this point of view, it is apparent that 
no relation of principal and surety is established or contemplated by 
any of its sections. It determines the liability of the various parties 
to the negotiable instrument on the basis of that which is written on 
the paper. The obligation of all makers, whether for accommodation 
or otherwise is to pay to the holder for value according to the terms 
of the bill or note. Their obligation is primary and absolute. . . . The 
act makes no provision for the proof of another and different relation 
than that expressly undertaken and defined by the tenor of the instru- 
ment signed. The fact that one is an accommodation maker gives rise 
to a duty no less or greater or different to the holder for value than 
that imposed upon a maker who received value. This is expressly pro- 


vided by the act, even though such holder knew at the time of making 
that the maker was an accommodation maker.’’ 


By Section 7394 of the Code presentment for payment is not neces- 
sary in order to charge the person primarily liable on the instrument. 

In the case of Binghampton Pharmacy v. First Nat. Bank, 131 Tenn. 
711, on page 714, 176 S. W. 1038 on page 1039, 2 A. L. R, 1377, Justice 
Green said: 


‘‘The argument is that section 87 of the act of 1899, making any 
instrument payable at a bank, the equivalent of an order on the bank, 
puts upon the holder of a note payable at a bank the same duties as 
rest upon the holder of an ordinary check. Quite a plausible brief is 
offered in support of this contentoin, to which we might assent, were it 
not for section 70 of the act of 1899, which contains this language: 

‘* “Presentment for payment is not necessary in order to charge the 
person primarily liable on the instrument; but if the instument is, by 
its terms, payable at a special place and he is able and willing to pay 
it there at maturity, such ability and willingness are equivalent to a 
tender of: payment upon his part.’ 

‘‘The difference between the drawer of a check and the maker of 
a note is that the latter is primarily liable on the instrument, while the 
former is not. The maker of a note ‘by the terms of the instrument 
is absolutely required to pay the same.’ That is to say, he is pri- 
marily liable on the instrument. Page 140. The drawer of a check 
or bill of exchange is not primarily liable, but he engages that if the 
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instrument be dishonored he will pay the amount thereof to the holder 
or subsequent indorser, who may be compelled to pay it. Section 61. 

‘‘The provisions of section 70 therefore, which we have quoted above, 
do not apply to the drawer of a check or bill of exchange, while they do 
apply to the maker of a note.’’ 


Also on page 715 of 131 Tenn., on page 1039 of 176 S. W., 2 A. L. R. 
1377, Justice Green said: 

‘*As between him and the maker of a note, no such duty rests upon 
the holder of a note with respect to presentment. By the terms of the 
act (section 70) presentment is not necessary to charge the person 
primarily liable on the instrument. 

‘‘The obligation of the maker of a note is not a conditional promise 
to pay only at a specified place, but is a promise to pay generally, even 
though a place of payment is named.’’ 


A. C. Cravens and J. B. Reagon even though they received no con- 
sideration for the execution of the note in question, by signing same as 
they did obtained the credit for M. H. Cravens and became primarily 
liable to the holder. 

It results that we think the learned trial judge erroneously applied 
the law to the facts of this case and the assignments of error are sus- 
tained and the lower Court reversed. 

A judgment will be entered here against A. C. Cravens and J. B. 
Reagon for the sum of $109.25 plus $25 as attorney’s fees for the at- 
torney for plaintiff with interest from September 25, 1940 and the 
costs of the cause. 


WAIVER OF DEFENSE OF USURY 


Howard v. Kirkpatrick, Supreme Court, Appellate Division, 30 N. Y. 
Supp. (2d) 182. (Affirming 30 N. Y. Supp. (2d) 166, 
58 Banking Law Journal 955.) 


The defense of usury is personal and may be waived by the bor- 
rower. Acceptance of a conveyance subject to a usurious mortgage 
constitutes waiver of defense of usury. 


Action by Michael Howard against DeVeber Kirkpatrick, Gertrude 
S. Chappell and others to foreclose certain mortgages. From an order 
striking out defendant Chappell’s answer and from a summary judg- 
ment, Mise. , 30 N. Y. S. 2d 166, defendant Chappell appeals. 
Affirmed. 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§1564, 1589. 
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Charles R. Stewart, of Binghamton, for appellant. 
Mangan & Mangan and Thomas J. Mangan, both of Binghamton, 
for respondent. 


PER CURIAM.—tThis action is brought for the foreclosure of four 
certain mortgages given the defendant DeVeber Kirkpatrick to plain- 
tiff Michael Howard. Subsequent to the making of these mortgages 
the real property was transferred by Kirkpatrick to defendant-appel- 
lant Gertrude 8. Chappell by deed which conveyed the said property 
subject to the said four mortgages. In April, 1941, the defendant 
Gertrude S. Chappell conveyed the property to one Eileen E. Fleming 
by deed which recited that the premises were conveyed subject to the 
four mortgages heretofore referred to. Thereafter, in May, 1941, Eileen 
E. Fleming transferred the property back to Gertrude S. Chappell by 
deed which recited that such conveyance was made subject to mortgages 
held by Howard. No part of the principal was paid on these mortgages 
after the property was taken over by Gertrude S. Chappell. 

In this action for foreclosure of the said mortgages Gertrude S. 
Chappell served an answer setting up the defense of usury as to one 
of the four mortgages. On motion, the Court struck out defendant 
Chappell’s answer and granted summary judgment. It is from such 
order that this appeal is taken. The Court held that the defense of 
usury is personal and may be waived by the borrower and that a con- 
veyance subject to usurious mortgage constitutes such waiver. The 
property having been conveyed subject to these mortgagse, the judg- 
ment and order must be affirmed. 

Judgment and order unanimously affirmed, with costs. 


DEBTOR-CREDITOR RELATIONSHIP 


Walz v. State Bank of Greenwald, Supreme Court of Minnesota, 
1 N. W. Rep. (2d) 375 


A letter sent at plaintiff’s request by a Canadian bank to de- 
fendant bank stated that the enclosed draft payable to a certain 
brewing company was to be deposited with the brewery for credit 
of plaintiff, on the understanding that it was subject to plaintiff’s 
withdrawal at any time. It was held that a debtor-creditor rela- 
tionship was established between plaintiff and brewing company, 
and not a trust relationship which would have rendered bank, which 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §390. 
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cashed draft and credited proceeds to brewing company’s account, 
liable to plaintiff as a participant in a breach of trust. 


Action by A. Walz against the State Bank of Greenwald to recover 
the amount of a draft which the plaintiff had sent to the defendant 
to be deposited with the payee of the draft, on theory that letter sent 
with draft created a trust, wherein Anna Walz, executrix of the last 
will of A. Walz, deceased, was substituted as plaintiff. Judgment for 
the plaintiff, and the defendant appeals. 

Judgment reversed and rendered. 

W. J. Stephens, of Melrose, and Ahles & Ahles and Atwood & 
Quinlivan, all of St. Cloud, for appellant. 

Guesmer, Carson & MacGregor, of Minneapolis (S. S. Smith, of 
Minneapolis, of counsel), for respondent. 


GALLAGHER, C. J.—In an action by A. Walz to recover $3,000 
and interest from defendant bank, tried in the district court for 
Stearns county in January, 1935, before the Honorable Caroll A. Nye 
without a jury, both plaintiff and the presiding judge died before deci- 
sion of the case. By order of court, dated November 8, 1939, Anna 
Walz, as executrix of plaintiff’s estate, was substituted as plaintiff in 
his stead, and thereafter, pursuant to stipulation, the case was sub- 
mitted to the Honorable D. M. Cameron for decision on the transcript, 
exhibits, briefs, and arguments of counsel. Defendant appeals from 
the judgment entered pursuant to findings for plaintiff. 

During the summer of 1933, Henry J. Mars, J. B. Free, and Matt 
Worms formed a corporation known as the Math. Pitzl Brewery, In- 
eorporated. The company entered into a contract with the representa- 
tive of the estate of the late Math. Pitzl for the purchase of certain 
brewery property located in New Munich, Minnesota, and operated by 
Pitzl prior to the advent of prohibition. It planned to remodel the 
building and to install the necessary machinery and equipment for the 
manufacture of beer. . 

Walz had been employed by Pitzl as brewmaster in a brewery in 
Saskatchewan, Canada. Through the efforts of Pitzl’s widow, Walz 
came to New Munich in August, 1933, for an interview with Mars, Free, 
and Worms. As a result of the interview, Walz agreed to supervise 
the installation of the machinery and the remodeling of the brewery 
and to act as brewmaster when the company began operating. He was 
to be paid $300 per month. There was some talk about Walz investing 
money in the enterprise, but nothing definite seems to have been agreed 
upon. Walz wished to give his Canadian employer a month’s notice 
before leaving, so he returned to Canada. A few days after his re- 
turn he had the Canadian Bank of Commerce send the following letter 
to defendant: 
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‘*The Cashier, 
Greenwald State Bank, 
Greenwald, Minn. 


Dear Sir: 

On behalf of Mr. A. Walz we enclose our draft on New York for 
$3,000.00 payable to Pitzl’s Brewing Company. This draft is to be 
deposited with the Brewery for credit of Mr. Walz and is sent to the 
Brewery on the understanding that it is subject to his (Mr. Walz’s) 
withdrawal at any time. 

Yours truly, 
V. L. Macilory, Manager.”’ 


Enclosed with the letter was a draft on a New York bank for $3,000 
payable to the brewing company. 


Defendant contends that Walz sent the draft to the brewing com- 
pany in furtherance of his agreement to invest, and there is testimony 
of Walz in the record supporting that contention. However, Walz also 
testified that he sent the draft ‘‘to make it sure that I be down here,”’ 
and ‘‘to show them I meant business and that I got the money to invest 
when I wanted to.’’ The foregoing demonstrates the confused state 
of the record in regard to the purpose of Walz in sending the draft 
to the brewing company. At any rate, the letter was received by the 
defendant bank about August 9, 1933, and read by its cashier, Mr. 
Wurst. The following day Mars and Free called at the bank and were 
handed the letter and draft. There was some testimony to the effect 
that Free remarked to Mars in the presence of Wurst that they ‘‘could 
not use that money,’’ although Wurst denies that he heard it, and Free 
claims that his reason for making the remark to Mars was that he wanted 
to see the money retained for the purpose of making the monthly pay- 
ments on the brewery’s property. Nevertheless, the draft was cashed 
at the bank and the proceeds credited to the brewing company’s ac- 
count. Before deposit of the draft the credit balance of the company 
was only $83.05. Subsequently, the money was all checked out, mainly, 
it appears, for work in connection with the renovation of the brewery. 
On September 14, 1933, the account was overdrawn. 


The theory of plaintiff is that a trust was created and that defendant, 
with actual knowledge of the trust character of the property, acted in 
bad faith toward plaintiff by aiding the brewing company to misap- 
propriate the trust property. Defendant claims that the relationship 
established between the brewing company and Walz was that of debtor- 
creditor. The trial court found all the allegations of plaintiff’s com- 
plaint to be true; that plaintiff retained a special property in the draft; 
and that the bank in disobedience of the instructions contained in the 
letter sent to it converted the plaintiff’s property. 

The general principles to be applied are undisputed. Whether a 
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debt or trust was created depends upon whether the manifested inten- 
tion of Walz was that the brewing company should use the proceeds of 
the draft as its own, being under a mere personal liability to repay its 
amount on Walz’s demand; or whether the manifested intention was 
that the draft or its proceeds should be segregated and not used by the 
brewing company. 1 Scott, Trusts, § 12.2, pp. 86, 91, 92; City of 
Canby v. Bank of Canby, 192 Minn. 571, 257 N. W. 520; Handle v. 
Real Estate-Land T. & T. Co., 316 Pa. 116, 173 A. 313. If the mani- 
fested intention was that the brewing company was to return the identi- 
eal draft at the request of Walz, a bailment rather than a debt would 
result. Hjelle v. Veigel, 169 Minn. 173, 210 N. W. 891. 

We agree with the trial court that the relationship must depend 
upon the construction of the letter sent by the Canadian Bank of Com- 
merce for Walz to the defendant; but it seems to us that the letter is 
susceptible of only one reasonable construction, and that is that the 
brewing company was made the debtor and not the trustee or bailee 
of Walz. The draft was described in the letter and was made payable 
to the brewing company. It was not to be held by the bank but was 
to be turned over to the brewery. More important still, the draft was 
to be ‘‘deposited with the brewery for credit of Mr. Walz.’’ (Bold face 
ours.) ‘‘Credit’’ is defined in 1 Bouv. Law. Dict., Rawle’s Third Revi- 
sion, p. 725, as ‘‘a debt due in consequence of a contract of hire or 
borrowing of money.’’ According to business usage, the word connotes 
no more than a chose in action. Board of School Directors of Town of 
Pelican v. Board of School Directors of Town of Rock Falls, 81 Wis. 
428, 51 N. W. 871, 52 N. W. 1049; Mountain State Motor Cor Co. v. 
Solof, 97 W. Va. 196, 124 S. E. 824. Generally, the word mehns ‘‘a 
sum credited on the books of a company to a person who appears to 
be entitled to it.’’ Coons v. Home L. Ins. Co., 291 Ill. App. 313, 318, 
9 N. E. 2d 419, 421. It is said that it ‘‘requires a debtor and creditor 
relation.’’ In re Ford, D. C., 14 F. 2d 848, 849. Thus the phrase 
““deposited with the brewery for credit of Mr. Walz,’’ especially when 
taken in conjunction with the fact that the draft was made payable 
to the brewery, means that the brewery might cash the draft and credit 
the proceeds to Walz, thereby becoming Walz’s debtor in the amount of 
the draft. 


That there is nothing in the letter precluding the brewery from 
using the proceeds of the draft as its own is patent, but plaintiff con- 
tends that the letter should be construed as requiring the brewery to 
hold the draft and not the proceeds and to return the draft and not the 
proceeds at Walz’s request. The word ‘‘it’’ as used in the clause read- 
ing, ‘‘and is sent to the brewery on the,understanding that it is subject 


9) 


to his (Mr. Walz’s) withdrawal at any time,’’ is said to refer to the 
draft. As a matter of grammar, this is correct, but the letter must be 
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reasonably construed as a whole. The whole agreement, together with 
its purpose and scope, should be considered. City of Canby v. Bank 
of Canby, 192 Minn. 571, 257 N. W. 520. If the brewing company was 
to be allowed to cash the draft, and the reasonable construction is that 
it was, then the word ‘‘it’’ must, we think, refer to the ‘‘credit’’ Walz 
had with the brewery and not to the draft itself, because the draft after 
being cashed would not be in the company’s possession. In other words, 
Walz could withdraw that credit at any time, but it was expressly only 
a ‘‘eredit’’ and not a right in rem. He was by the terms of the letter 
relying on the personal obligation of the brewing company. The plain 
purport of the letter is that only a debtor-creditor relation was estab- 
lished. That being so, the theory upon which plaintiff’s right to recover 
is based fails. 





Judicial Crends 


Digest of Decisions on Collections; Right to 
Revoke Credit or Charge Back Check 


The defendant Federal Reserve Bank announced that it would 
receive checks drawn on the United States, reserving the right to charge 
back to the depositor such checks ‘‘at any time and unconditionally.’’ 
The plaintiff bank collected through the defendant a check drawn on the 
United States. More than a year later the United States returned the 
cheek to the defendant on the ground that it had been altered and the 
indorsement of the payee forged. It was held that the Federal Reserve 
Bank was entitled to charge the check back, even though more than a 
year had elapsed since the collection and without first showing that the 
check had in fact been altered and forged. Closter National Bank v. 
Federal Reserve Bank of New York, U. S., 285 Fed. Rep. 188. 40 B. L. J. 
165. 


Under a circular issued by the Federal Reserve Bank of Richmond, 
where that bank forwards to a member bank for collection checks drawn 
on the member bank and the latter fails before remitting, the Federal 
Reserve Bank may charge the amount of such checks against the reserve 
account of such member, even though, under the Federal Reserve Act, 
(12 U.S. C. A. 464), the member has the right to draw checks against 
the reserve. Early v. Federal Reserve Bank, 50 U.S. Sup. Ct. Rep. 235. 
47 B. L. J. 398. 


The fact that a bank gives a depositor credit for the amount of .a 
check deposited does not in itself prevent the bank from charging the 
amount of the check back against the depositor’s aceount in the event 
that it is returned uncollected. Tropena v. Keokuk Nat. Bank, Iowa, 213 
N. W. Rep. 398. 44 B. L. J. 573. 


An out of town bank wired the plaintiff bank to pay $800 to a cer- 
tain party, the telegram stating ‘‘we remit.’’ The money was paid out 
in accordance with the telegraphic instruction but the out of town bank 
failed the following day. It was held that the local bank was entitled 
to recover the money from the party to whom it was paid. Tilley v. 
Security State Bank, Okla., 82 Pac. Rep. (2d) 801. 55 B. L. J. 839. 
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Where there is a banking custom to the effect that a collecting bank 
may charge back an uncollected check the bank may charge back a 
check which remains unpaid because of the failure of the drawee after 
issuing a draft in payment, though the collecting bank gave the deposi- 
tor credit and permitted him to draw against it. Bank of Charleston y. 
Hill, Ark., 9 S. W. Rep. (2d) 1064. 46 B. L. J. 305, 


If a check, deposited for collection, is not collected, a bank may, as 
a general rule, reverse or cancel a credit given on such check, whether 
the credit was given because of an error or provisionally. Graham y. 
National Bank, Del., 122 Atl. Rep. 85. 41 B. L. J. 831. 


A bank in which a check is deposited for collection is entitled to 
charge it back to the account of the depositor and revoke the credit 
given therefor if it turns out that the check is worthless, unless the 
bank has been guilty of negligence, or has done something to mislead the 
depositor, or induce him to act to his injury ; and the bank has this right 
even though it has credited the check to the account of the depositor as 
eash. Winchester Milling Co. v. Bank of Winchester, Tenn., 111 S. W. 
Rep. 248. 34 B. L. J. 214. 


The plaintiff deposited two checks aggregating $2,500 in the defend- 
ant bank. The checks were drawn on the defendant and proved to be 
uncollectible because they had been drawn against an uncollected check 
on which payment was subsequently stopped. It was held that the de- 
fendant was entitled to revoke the credit which it gave the plaintiff at 
the time of making his $2,500 deposit. Snyder v. Hamilton National 
Bank, Colo., 177 Pac. Rep. 1069. 35 B. L. J. 481. 


Where a bank credits the amount of a sight draft to the account of 
the depositor it is ordinarily entitled, upon the dishonor of the draft, 
to charge the amount thereof back against the depositor’s account. If 
at the time the depositor’s account is not sufficient for that purpose 
the bank may recover the amount in an action against the depositor. 
Lyon County State Bank v. Schaefer, Kans., 171 Pac. Rep. 1159. 
35 B. L. J. 393. 


Neither the fact that the indorsement of the paper by the customer 
was unrestricted, nor that he was, before collection, credited with the 
amount on, his account, with the privilege of drawing against it, is con- 
clusive on the question of the ownership of the paper. If it was in fact 
delivered to the bank for collection, or for ‘‘collection and credit,’’ a 


eredit to the customer before collection will be deemed merely provi- 
sional, which the bank may cancel if the paper is not paid by the maker 
or drawer, Fletcher v. Osburn, 56 Minn. 119, 57 N. Y. Rep. 336. 
10 B. L. J. 207. 
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Where an agent indorses in blank a check payable to him individu- 
ally and deposits it in an account standing in his name as agent, and 
immediately checks out the proceeds, the bank may, if the check is 
returned unpaid, charge it against the agent’s individual account. 
Aurora Nat. Bank v. Dils, 18 Ind. App. 319, 48 N. E. Rep. 19. 
15 B. L. J. 48. 


Credit given on a check deposited for collection may be revoked 
under an agreement that the bank shall be liable only when it receives 
proceeds in actual funds or solvent credits. Security Sav. & Tr. Co. v. 
King, Ore., 138 Pac. Rep. 465. 31 B. L. J. 299. 


A notice in a depositor’s pass book to the effect that all out of town 
items received by the bank for credit or collection are taken at the 
owner’s risk, and that if a collecting agent employed by the bank should 
convert the proceeds or remit in checks or drafts which are subsequently 
dishonored, the bank will charge back the amount, is binding on the 
depositor. In the event that the bank receives a check, forwards it to a 
correspondent for collection, and upon receipt of a draft for the amount 
thereof credits the depositor’s account, the bank may charge back the 
amount of the check if the draft is dishonored on presentment. Seming- 
son v. Stockyards Nat. Bank, Minn., 203 N. W. Rep. 412. 42 B. L. J. 630. 


One who deposits a note in a bank for collection is put upon notice 
by a rule printed in his pass book, which he had been using for four 
years, to the effect that items received on deposit or for collection are 
received by that bank as agent and that any dishonored items will be 
charged back to the depositor’s account. Davidow v. Bank of Detroit, 
Mich., 236 N. W. Rep. 828. 48 B. L. J. 812. 


Where a check drawn on the main office of a bank is deposited in a 
branch office with the understanding that if not paid it may be charged 
back to the account of the depositor and the check is not paid, the bank 
may recover the amount of the check from the depositor where his bal- 
ance is not sufficient to discharge it. The fact that a teller at the main 
office certified and paid checks drawn by the depositor before it was 
ascertained that the check deposited in the branch office would not be 
paid and after the teller was informed by the branch office that the 
depositor’s account was good for the amount will not preclude the bank 
from recovering. Canal Bank & Trust Co. v. Denny, La., 135 So. Rep. 
376. 48 B. L. J. 867. 


Where a collecting bank accepts the check of the drawee of a draft 
in payment of the draft and gives credit to the depositor, the credit is 
irrevocable notwithstanding non-payment of the check. Kirkham v. Bank 
of America, 165 N. Y. 132, 58 N. E. Rep. 753. 18 B. L. J. 97. 
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Where a drawee bank charges a check to the account of the drawer, 
and eredits the amount to the bank forwarding the check, the transac- 
tion is closed and the bank cannot revoke the credit as given. Consoli- 
dated Nat. Bank v. First Nat. Bank, 129 N. Y. App. Div. 538, 114 
N. Y. Supp. 308. 26 B. L. J. 210. 


Where it was expressly understood between the depositor and the 
‘bank that the bank should have the right to charge back the check in the 
event of its non-collection, and no charge was made by the bank for its 
services in collecting the check, it was held that the bank was not liable 
to its depositor where a correspondent, to which the check had been sent, 
failed while the proceeds were in its hands. Fansett v. Garden City 
State Bank, S. D., 123 N. W. Rep. 686. 38 B. L. J. 869. 


Where a bank permits the depositor of a check to withdraw the pro- 
ceeds, although the deposit slip states that the bank acts only as the 
depositor’s collecting agent, and the check is returned by the drawee 
unpaid, whether the bank is the owner of the check, entitled to sue 
thereon, is a question for the jury. Holt v. First State Bank, Tex., 32 
S. W. Rep. (2d) 386. 48 B. L. J. 16. 


Under the provisions of the Bank Collection Code a bank which 
permits a depositor of checks to draw the amount of the deposit before 
the checks are collected may recover from the depositor where the checks 
remain uncollected as a result of the failure of the bank on which the 
ehecks are drawn. Twin Falls Bank & Trust Co. v. Pringle, Idaho, 43 
Pac. Rep. (2d) 515. 52 B. L. J. 579. 








LEGAL QUERIES AND D ANSWERS 


By JoserH A. NosILe of the Mascachnectie Bar 





Acceptance 
Q. A bill is drawn for $500. The drawee accepts it for $400. Is the 
acceptance general or qualified? 


A. Qualified. N. I. L., See, 141. 


Accommodation Paper 


Q. Can a bank charge to a customer’s account a check which he has 
indorsed for the bank’s accommodation ? 


A. No. A bank for whose accommodation a depositor indorses a 
check is not entitled upon dishonor of the check to charge back the 
amount thereof against the depositor’s account. First Nat. Bank v. 
Gibbs, Ind., 141 N. E. Rep. 264. 41 B. L. J. 385. § 41 B. L. J. Digest. 


Q. In general to whom is the accommodation party liable? 

A. He is liable on the instrument to a holder for value and he is 
liable notwithstanding the fact that such a holder, at the time of taking 
the instrument, knew him to be only an accommodation party. N. I. L., 


Sec. 29; Beacon Trust Co. v. Barry, Mass., 157 N. E. Rep. 530, 45 B. L. J. 
360. § 42 B. L. J. Digest. 


Altered Paper 
Q. The holder of a note written in lead pencil traces it over in ink. 
Is this a material alteration ? 


A. No. Reed v. Roark, 14 Tex. 329. 21 B. L. J. 657. § 62 B. L. J. 
Digest. 


Checks Paid Twice 


Q. Where the ‘‘Paid’’ stamp on checks which a bank has paid is 
erased and the checks are presented a second time and paid by the 
bank, is the bank liable to the drawer? 


A. Yes. Freeport Bank y, Viemeister, 238 N. Y. Supp. 169. 
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Consideration 


Q. Is failure of consideration a defense? 


A. It is a defense to the extent of the failure as against any person 
not a holder in due course. N. I. L., See. 28. 


Q. A eheck signed in the name of a corporation is delivered by the 
president of the corporation in payment of interest on his indivdual 
note. Can the holder enforce it against the corporation? 

A. No; for the reason that there is no consideration passing to the 
eorportion. Smoltz v. North Waterloo Meat Co., Ia., 224 N. W. Rep. 
536. 46 B. L. J. 527. § 347 B. L. J. Digest. 


Deposits Made When Bank Insolvent 


Q. Is a depositor who deposits money in a bank at a time when the 
bank is hopelessly insolvent entitled to a preference in payment upon the 
failure of the bank? 

A. Yes. One who deposits money in a bank at a time when the 
bank is hopelessly insolvent to the knowledge of its officers will be 
entitled to a preference in payment upon the failure of the bank. 
Smith v. Stillman, Fla., 193 So. Rep. 63. 57 B. L. J. 318. §149B.L. J 
Digest. 


Forged Paper 


Q. What is the effect of a forged signature or indorsement? 


A. It is wholly inoperative and no right to retain the instrument, or 
to give a discharge therefor, or to enforce payment thereof against any 
party thereto, can be acquired through or under such signature or 
indorsement, unless the party against whom it is sought to enforce such 
right is precluded from setting up the forgery. N. I. L., See. 23. 


Holders in Due Course 


Q. The payee of a note, in transferring it, indorses it ‘‘without 
recourse.’’ Is the purchaser of such a note a holder in due course? 

A. Yes. An indorsement without recourse does not affect the pur- 
chaser’s standing as a holder in due course and casts no suspicion on 
his title. Neely v. Black, 80 Ark. 212. 37 B. L. J. 520. § 649 B. L. J. 
Digest. 


Negotiability 


Q. Is a draft payable to ‘‘the Armstrong Estate’’ negotiable? 

A. No, because it is neither payable to order nor to bearer. Gug- 
genhime & Co. v. Lamantia, Cal., 276 Pac. Rep. 995, 46 B. L. J. 506. 
§ 931 B. L. J. Digest. 
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Non-negotiable Instrument 


Q. A note given in payment for merchandise recites that it is ‘‘to 
be liquidated by payments received on account of sale of such mer- 
chandise.’’ Is it negotiable? 


A. No. It is payable out of a particular fund contrary to Sec- 
tion 3 of the Negotiable Instruments Act. Glendora Bank v. Davis, 
Cal., 267 Pac. Rep. 311, 45 B. L. J. 645. § 945 B. L. J. Digest. 


Notice of Dishonor 
Q. Is an indorser of a note given for his own accommodation 
entitled to notice of dishonor? 


A. No. The indorser of a note, made for his accommodation, is not 
discharged from liability on his indorsement by failure of the holder to 
demand payment of the maker, and to give such indorser notice of non- 
payment. Park Bank v. Naffah, Pa., 119 Atl. Rep. 923, 40 B. L. J. 436. 
§ 1014 B. L. J. Digest. 


Overdrafts 
Q. Where a depositor presents a check for an amount larger than 
the deposit, is the bank required to make any payment whatever thereon ? 


A. No. Eads v. Commercial National Bank, Ariz., 266 Pac. Rep. 14. 
45 B. L. J. 579. § 1226 B. L. J. Digest. 


Presentment for Payment 


Q. Is presentment for payment necessary to charge the maker of 
a note or the acceptor of a bill with liability? 


A. No. They are liable without presentment. N. I. L., Sec. 70. 


Protest 
Q. Is it possible to protest instruments other than foreign bills of 
exchange ? 


A. When any negotiable instrument has been dishonored it may be 
protested for non-acceptance or non-payment, as the case may be. 
N. I. L., See. 118. 


Q. When is a formal protest essential ? 


A. Whenever a foreign bill of exchange has been dishonored by 
non-acceptance or non-payment, it must be duly protested, N. I. L., 
See. 152. . 
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Sureties 


: Qs One-who signed a promissory note on the back before its delivery 
to-the :payee wrote the words. ‘* 
entitled to notice of dishonor ? 


as surety’’ after his signature. Is he 


A. No. A surety is liable without notice of dishonor. Stephens vy. 
Bowles, Mo., 206 8. W. Rep. 589. 36 B. L. J. 117; 37 B. L. J. 675.  § 1015 
B. L. J. Digest, 


Unpaid Interest 


Q. Is a note rendered overdue by the fact that past due interest on 
the note.remains unpaid? 


A. No. The fact that past due interest on a promissory note remains 
unpaid does not render it overdue. A person who takes a note in good 
faith for value at a time when there is unpaid overdue interest is not 
thereby put upon notice and will be permitted to enforce the note against 
the maker notwithstanding that the latter may have a defense good as 
against the payee, ‘Kreitz v. Savings Deposit Bank, Ohio, 153 N. E. Rep. 
236. 43 B. L. J. 957. § 635 B. L. J. Digest. 


Taxation 


Q. Is the safe deposit business of a national bank subject to State 
taxation ? 

A: No. However, a State may impose a tax on the value of services 
rendered by a national bank to its safe deposit box customers without 
violating the Constitution or laws of the United States provided the tax 
is ultimately paid by the user. This type of tax does not impose an 
unconstitutional burden on a Federal instrumentality inasmuch as the 
funds which are received by the State come from the assets of the user 
and not from the bank. Colorado National Bank of Denver v. Bedford, 
60 Sup. Ct. Rep. 800. 57 B. L. J. 422. § 902 B. L. J. Digest. 


Traveler’s Check 


Q. A bank pays a traveler’s check to a person who countersigns 
it in the bank’s presence. The counter-signature is a forgery. Whose 
loss is it? 


A. The bank that pays on the forged conntersignature, and not the 
original purchaser of the check. Sullivan v. Knauth, 220 N. Y. 216, 
115 N. E. Rep. 460. 34 B. L. J. 321. § 1559 B. L. J. Digest. 





